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LABOR ARBITRATION:

Practical \Ways to Cut Costs
without Sacrificing Quality

By Rick Bales

The main advantages for choos-
ing arbitration over litigation to
resolve labor disputes are speed,
party control over the process,
the possibility of preserving an
amicable relationship between
the parties, and cost. This essay
focuses on cost—what does
labor arbitration cost, and what
can the parties do to keep costs
down while maintaining the
integrity of the process and
ensuring accurate outcomes?
According to the Federal Medi-
ation and Conciliation Service
(*FMCS”), the average labor arbi-
tration case in 2014-15 cost just
over $4,800 for the arbitrator’s fee
and expenses. Arbitrators’ fees
ranged from $375 to $2,400 per
day, averaging about $873. The
average case took about four days
for the hearing, travel, and the
time spent deciding the case and
writing the opinion and award
(also known as “study™).
Expenses averaged about $398,
but can be far higher if the par-
ties bring an arbitrator in from
out of town. These numbers
reflect only FMCS cases, but are
likely to be representative of

labor arbitrations using other
arbitral service providers. These
numbers do not reflect the other
costs of arbitration to the parties,
such as the cost to each party of
its own attorneys’ fees, or the
opportunity cost of the company
and union representatives and
the witnesses participating in the
arbitration (and the entire griev-
ance process) instead of attending
to their regular job duties.

These costs pale in comparison
to the cost of taking a case to litiga-
tion. Nonetheless, for many parties,
especially small employers and
union locals, the costs are signifi-
cant. They may mean the
difference between resolving a
grievance or, on the other hand, let-
ting it fester or settling it on
unfavorable terms. Typically, the
parties split equally the cost of the
arbitrator, but bear their own attor-
neys’ fees and other expenses.

The simplest way to cut arbitra-
tion costs is by choosing an
arbitrator with a low per-diem or
hourly fee. However, this approach
can be penny wise and pound fool-
ish. A more experienced arbitrator
can move a hearing along and may
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require less time than an inexperi-
enced arbitrator for research,
preparation, and writing the
award. The parties are more likely
to have confidence in arbitrators
they know and trust, and this by
itself can help move the process
along. For example, parties who
trust the arbitrator are less likely
to “pile on” redundant evidence in
fear the arbitrator will miss an
obvious point.

Other suggestions for keeping
the cost of labor arbitration rea-
sonable include:

Mediation: Consider attempt-
ing to mediate the grievance
before taking it to arbitration.
Research indicates that mediation
is often successful and that it

increases party satisfaction.! The
FMCS does grievance mediation
for free, and many labor arbitra-
tors also are experienced in labor
mediation. Mediation has the
advantage of offering the parties
not just a means to resolve the
pending grievance faster and with
aresolution that’s attractive to
both sides, but unlike arbitration,
it has the capacity to resolve sys-
temic issues that gave rise to the
grievance and that will recur if
not corrected.

Avoid Administrative Services:
If the parties can agree upon an
arbitrator they already know and
trust, consider contacting the arbi-
trator directly instead of through

continued on page 10



DIGITAL ACCESSIBILITY: What it Means for Your Clients/What it Means for You

By Lainey Feingold

Digital accessibility refers to the
ability of disabled people to
interact with, easily use, and
read content on websites, mobile
devices, e-readers, electronic
kiosks, and other digital tools.
Digital accessibility, an aspect of
usability, is critical to modern
society. Without it, people with
disabilities are locked out of gov-
ernment services, higher
education, retail, entertainment,
and employment.

Tim Berners-Lee, who invented
the World Wide Web in 1989, knew
that accessibility was integral to
the digital age. “The power of the
Web is in its universality,” Berners-
Lee said almost 20 years ago.
“Access by everyone regardless of
disability is an essential aspect.”

Lawyers interested in labor and
employment law need to know
about digital accessibility. Law
firms are covered by the Ameri-
cans with Disabilities Act. Law
firm websites that are not accessi-
ble risk running afoul of the law.
Disabled lawyers need accessible
law office technology; disabled cli-
ents need access to information.

How do disabled people access
websites and mobile devices?
Disabled individuals and their
advocacy organizations use a
variety of legal strategies, includ-
ing litigation and administrative
complaints, to advance digital
accessibility. My clients, co-counsel,
and [ have used the alternative
dispute resolution method
known as Structured Negotia-
tion, to negotiate accessibility
agreements on behalf of blind cli-
ents with Bank of America, CVS,
Denny’s, Walmart, Anthem, Inc.
and dozens of others. Often
those negotiations—conducted
without a lawsuit on file—begin
with a basic question—how do
blind people use computers?
Software and hardware,
known as assistive technology,
can read text aloud, provide nav-
igation shortcuts, enlarge text, or

produce braille output. The most
common type of software for
blind people, called a screen
reader, accesses back end code
to read aloud screen content and
speak navigation cues, such as
links and headings. Screen read-
ers allow blind users to skim
pages, screens, documents, and
tables with designated keystrokes.
And blind people can use iOS
and Android flat screen devices
with a series of swipes, taps and
double taps while listening to
audio output. But assistive tech-
nology only works if websites
and mobile applications are
designed to well-accepted acces-
sibility standards.

Accessibility standards don’t
just benefit blind people. Deaf
people need captions to access
online video—that’s part of digi-
tal access too (and currently
subject to pending lawsuits
against Harvard and M.LT). Peo-
ple without hand dexterity can’t
use a mouse—an accessible site
doesn’t require one. A growing
advocacy movement is looking at
how people with cognitive disabil-
ities interact with digital
information and how accessibility
could improve those interactions.

What are the hot employment
law topics around digital access?
Countless jobs today require use of
specialized software on a computer
or mobile device. If job-related soft-
ware is not accessible, disabled
people can’t do the job. Regardless
of job demands, a host of employ-
ment-based information is online,
increasing the need for accessibil-
ity. This includes recruiting
websites, job applications, training
and onboarding materials, and
insurance, payroll and benefits
information. The accessibility of all
digital facets of employment is
drawing legal attention.

In February of this year a
federal district court jury in
Maryland found that Montgomery
County, Maryland violated federal
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law by failing to implement acces-
sible software so the plaintiff
could continue to work after tech-
nology upgrades in the county’s
311 call center. The case, Reyazud-
din v. Montgomery County, went
to the Fourth Circuit on the circu-
itous path to the jury box. Similar
software accessibility cases
against Marriott International,
Inc., brought by blind employ-
ees in San Diego and Baltimore,
recently settled confidentially.
Accessibility of online employ-
ment applications has also been
the subject of legal activity. Gone
are the days when a job seeker
turns in a paper resume to a
potential employer onsite. In Feb-
ruary 2015, the United States
Department of Justice resolved
an investigation with DeKalb, Illi-
nois concerning the city’s
application process. The settle-
ment addressed use of medical
exams and disability-related
questions for job candidates.
Included in the obligations was
the requirement that the City
“ensure that its employment
opportunities website and job
applications contained therein
conform to, at a minimum, the
Web Content Accessibility Guide-
lines 2.0 Level AA Success
Criteria and other Conformance
Requirements (“WCAG 2.0 AA™).”
Earlier this year a private job
seeker sued thirteen retailers in
one action in California based on
alleged inability to apply for jobs
due to inaccessible technology.
And in 2013 Massachusetts Attor-
ney General Martha Cokely and
the National Federation of the
Blind announced a settlement
with Monster Worldwide, Inc. to
provide blind job seekers with

equal access to all of the recruit-
ing giant’s products and services,
including mobile applications.

Website accessibility was also
at issue in a suit by disabled fed-
eral contractors against the
General Services Administration.
The suit involved the GSA web-
site SAM.com (system for award
management) and was settled
with an obligation to make the
site accessible.

Set an example with an
accessible law office
As lawyers we should be setting
an example for inclusive technol-
ogy. Evaluate your firm website
for accessibility. Whenever possi-
ble, work with disabled people to
ensure your site is usable by
everyone. Many non-profit orga-
nizations provide accessibility
testing. Have an accessibility
statement on your website and
respond quickly to all feedback.
And remember that accessibil-
ity is not just about websites.
Take an inventory of your tech-
nology. Does it work for all your
clients, potential clients, and
employees? If not, commit to a
digital presence that is accessi-
ble to everyone. Take the steps
necessary to make that commit-
ment a reality. B

Lainey Feingold (/f/@lflegal.com) is
a disability rights lawyer who has
represented the blind community
on digital accessibility issues for
twenty years. Her book, Structured
Negatiation: A Winning Alternative
to Lawsuits, will be published by
the ABA this Fall. More information
relevant to this article is available
at http://Iflegal.com. and http://
twitter.com/Iflegal.

The federal government (DOL) provides resources for employers and
employees concerned about accessible technology. See the Partnership
on Employment and Accessible Technology (PEAT), whose goal is to
“foster collaboration and action around accessible technology in the
workplace.” PEAT’s online resource helps make “eRecruiting technolo-
gies accessible to all job seekers—including those with disabilities.”
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Modern Accommodation

By Julia Campins

Employment lawyers may face
daily issues regarding religious,
transgender, and caregiver
accommodations. There would
seem to be overlap among these
topics, but there is not much. Reli-
gious accommodations are
provided for explicitly by statute.
The disputes are disputes of cov-
erage—"“religion,” types of
practices to be accommodated,
and notice. Transgender cases are
not true accommodation cases,
but instead are generally disputes
about discrimination. Transgen-
der cases often rely on the theory
of sex stereotyping. Caregiver
cases cannot be strict accommo-
dation cases, because aside from
limited types of leave protected
under FMLA, there are no federal
accommodation requirements.
Like transgender cases, many
caregiver cases rely on sex ste-
reotyping theories.

Religion

Title VII prohibits employers from
discriminating against “all aspects
of religious observance and prac-
tice, as well as belief, unless

an employer demonstrates

that he is unable to reasonably
accommodate an employee’s or
prospective employee’s religious
observance or practice without
undue hardship on the conduct
of the employer’s business.” 42
U.S.C. § 2000e(j). Determining
whether a practice is religious
turns not on the nature of the
activity, but on the employee’s
motivation. Although generally
notice of a need for an accommo-
dation is required, the Supreme
Court has held in EEOC v. Aber-
crombie & Fitch Stores, Inc. that it
is unlawful to act with the motive
of avoiding accommodation even
if the actor “has no more than an
unsubstantiated suspicion that
accommodation would be needed.”

Transgender Employees

Although Title VII of the Civil
Rights Act of 1964 (Title VII) does
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not include sexual orientation

or gender identity as protected
classes on its face, the EEOC
takes the unequivocal position

in its Strategic Enforcement Plan
and enforcement/litigation activ-
ity that Title VII protects LGBT
individuals. Based upon the
Supreme Court’s decision in Price
Waterhouse v. Hopkins, sex ste-
reotyping on the basis of sexual
orientation and gender identity

is almost universally accepted as
actionable sex discrimination. An
employer with a specific dress
requirement for men that is dif-
ferent than that for women is at
risk for a discrimination suit. It is
not an “accommodation” request
for the transgender employee to
dress according to the employee’s
gender identity, but rather a dis-
crimination claim not to permit
the employee to do so. The EEOC
has held that Title VII provides
coverage for transgender employ-
ees. It remains to be seen whether
the courts will follow suit.

Caregivers
As the Supreme Court
acknowledged:

Stereotypes about wom-
en’s domestic roles are
reinforced by parallel ste-
reotypes presuming a lack
of domestic responsibilities
for men. Because employ-
ers continued to regard

the family as the woman’s
domain, they often denied
men similar accommoda-
tions or discouraged them
from taking leave. These
mutually reinforcing stereo-
types created a self-fulfilling
cycle of discrimination

that forced women to con-
tinue to assume the role of
primary family caregiver,
and fostered employers’
stereotypical views about
women’s commitment to
work and their value as
employees.

Nevada Dept. of Human Resources
v. Hibbs (2003).

The federal legal protections
for caregiver accommodations
are insufficient. The Family and
Medical Leave Act (FMLA) pro-
vides some employees with
unpaid leave for serious health
conditions of very close family
members (and themselves). The
Americans with Disabilities Act
(ADA) and Rehabilitation Act pro-
hibit, among other things,
discrimination based on “associa-
tion with” an individual with a
“disability” as defined by the
ADA. 42 U.S.C. § 12101 et seq; id. §
12112(b)(4); 29 U.S.C. § 794. The

its business practices simply
because a decisionmaker oper-
ates pursuant to pernicious
stereotypes. If, however, the
employer regularly allows
employees to work from home,
but denies such an accommoda-
tion to an employee because he
doesn’t believe men should be
caregivers, then the stereotyping
claim may be viable.

The stereotypes can take many
forms: That women who get preg-
nant will not or should not want
to return to work. That women
who return to work will not have
the time to do the job right.

That men who care for children

While decisions based on
stereotypes might be well-meaning
or well-intended, paternalistic sex
discrimination is illegal.

prohibition on disability discrimi-
nation can be used for pregnant
workers with disabling condi-
tions. The association provision
of the ADA does not provide a
right to reasonable accommoda-
tion (which is required for
individuals who themselves have
disabilities). Id. § 12112(b). The
Fair Labor Standards Act (FLSA)
contains a Break Time for Nursing
Mothers provision. 29 U.S.C. §
207(Y). It is unsettled whether
there is a private cause of action
to enforce this provision.

The heavy lifting is left to ste-
reotyping claims. There is not,
however, an accommodation pro-
vision of Title VII. Where the
employer does not regularly
accommodate other workers, the
court will not require it to change

aren’t real men. While decisions
based on stereotypes might be
well-meaning or well-intended,
paternalistic sex discrimina-

tion is illegal. That women were
treated better than a plaintiff
woman should not, however, be
fatal to a stereotyping claim. The
proper analysis requires looking
below the surface of the employ-
ees’ gender to determine whether
the true cause is sex stereotyp-
ing; whether the decision was
“because of sex.” W

Julia Campins (julia@cbblip.com) is
a Partner with Campins Benham-
Baker, LLP in Lafayette, CA.
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THE SECTION

By Wayne N. Outten

The Labor and Employment Lawyer as Problem-Solver

This is my final column as Chair of the Section.& The natural tempta-
tion is to write effusively about what a privilege and honor it has been
to serve in that role—and in the positions leading up to it. But I will
resist that temptation because I want to address another topic: the
labor and employment lawyer as problem-solver. (By the way, it has
been a highlight of my professional career—and a genuine pleasure—to
have had the privilege and honor to serve the Section this year.)

My basic premise is that lawyers, whether representing employees,
unions, or employers, can serve their clients best when they address
every client problem or dispute first and foremost with a problem-solving
mind-set and using problem-solving approaches. That is what I have tried
to do in my practice, and I believe it has worked well for my clients—and
my practice.

This column is a distillation of a much longer paper on the topic.

That paper addresses in detail problem-solving and dispute-resolution
techniques that are particularly appropriate in our field. That paper is
available at www.ambar.org/lelchair.

Many books and articles (some mentioned below) address the subject
in greater detail. Read anything on the topic by Professor Carrie Menkel-
Meadow. Reading such materials, along with many years of law practice,
helped me learn how to practice better, as well as how to describe the
problem-solving approach to others.

Of course, my perspective is that of a lawyer representing employees.
But the concepts described here are applicable to lawyers who represent
employers and to others.

During the past 40 years—as a federal law clerk, a commercial litiga-
tor, and an employment litigator—I learned to use the weapons of war to
win in court. I gradually learned that litigation, though necessary, can be
an ineffective, costly, and unjust way of solving problems and resolving
disputes. So, I started learning ways of solving problems and resolving
disputes without litigation, pre-litigation, and outside litigation. I read
“Getting to Yes” and “Getting Past No.” [ learned how to negotiate for my
clients’ interests in the absence of—or before asserting—legal claims.
Although I continued to litigate actively, [ began to consider myself first a
counselor and problem-solver—helping my clients solve their problems
using the most appropriate tools in my toolbox.

My primary duty is to serve my clients’ interests, consistent with legal
and ethical standards. This is a client-centric approach. Everything must
be measured by that yardstick.

Clients come to me with problems. Those problems often do not entail
legal claims or are not susceptible to resolution through the courts. My
job is to help solve those problems, using my knowledge, skills, experi-
ence, and judgment.

Our judicial system is based on the adversarial process; a court

decides who wins or loses. Lawyers are trained in this win-lose approach.

But litigation is a blunt instrument; a scalpel may be more appropriate.
As the saying goes, when the only tool one has is a hammer, the world
appears full of nails. Good lawyers must use all appropriate tools to

Wayne N. Outten is the founder and Managing Partner of Outten & Golden
LLP which focuses exclusively on representing employees with workplace
issues. The firm has offices in New York, Chicago and San Francisco. He
became Chair of the Section on August 1, 2015.
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serve their clients, using their hammers only when necessary.

Labor and employment law is particularly well-suited for a problem-
solving approach. The relationship between employees and employers
is mutually dependent, while fraught with opportunities for problems
and disputes. Most of those problems are not susceptible to resolution
through litigation for many reasons, including the absence of cognizable
rights and the costs of litigation.

We, as labor and employment lawyers, need to help our clients with all
of these problems, not just those that rise to the level of an open dispute or
assertion of claims. A problem that is not solved promptly and effectively
can lead to a contentious dispute and/or to the assertion of legal claims.
For employers and their counsel, solving such problems early is good
human resources management and good legal strategy (i.e., avoidance of
disputes and claims). For employees and their counsel, solving such prob-
lems early is good for the employee’s job, career, and well-being.

For lawyers who represent employees, the problem-solving mind-set affects
every aspect of the practice. A threshold consideration for employee-side

continued on page 10
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Life After Wal-Mart

By Katherine Kimpel

Plaintiffs can be more optimistic
about the viability of the class
action mechanism today than
they have at any point since June
20, 2011 (the day that the Dukes
v. Wal-Mart Stores, Inc.
decision was handed down).
Many class certification deci-
sions in the employment context
in 2015 and 2016 were supportive
of class action treatment.

Several recent opinions at the
Circuit Court of Appeals level
have supported certification. In
Chi. Teachers Union, Local No.
I v. Bd. of Education, the Sev-
enth Circuit overturned a denial
of certification at the district
court level, endorsed hybrid Rule
23(b)(2) and (b)(3) certification,
and, echoing its 2012 decision
in McReynolds, rejected the idea
that subjective reviews doom
commonality in a disparate
impact claim. The Sixth Circuit’s
Rikos v P&G and the D.C. Cir-
cuit’s In re District of Columbia,
although not concerning employ-
ment class actions, both discuss
elements of the class certifica-
tion analysis in ways that will
be helpful to Plaintiffs and that
rebuff some of the major defense
themes invoked to counter class
action treatment, including
whether the existence of indi-
vidualized issues of proof and
damage defeats class treatment.

Most notable, though, was the
Fourth Circuit’s decision in Brown
v. Nucor, where the court not only
ruled that class certification was
proper, but also used sweeping
language to laud the importance
of class actions. Defense lawyers
should expect to see frequent
reference to the Circuit’s admoni-
tion to district courts to use their
discretion to “promote the sys-
temic class action virtues” and to
view “the class action as a tool to
realize Title VII's core promise of
equality.”

At the district court level, the
picture is similarly, albeit not uni-
formly, rosy. In 2016, at least two
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decisions have been issued that
grant class certification in the
employment context—one from
each coast. In Venegas v. Global
Aircraft Serv., a Maine district
court granted 23(b)(3) certifica-
tion in a state law wage and hour
action and rejected defense argu-
ments regarding individualized
issues in the defenses and poten-
tial to devolve into “mini-trials.”
In Rollins v. Traylor Bros., a dis-
trict court in Washington granted
23(b)(3) certification under both
disparate treatment and disparate
impact theories to a small class.

There have also been denials
of class certification for Plaintiffs.
For example, in Robinson Il v. Gen-
eral Motors Co., a district court in
Texas denied certification with-
out prejudice and granted leave
to amend the complaint in a man-
ner that suggested that plaintiffs
would face more favorable recep-
tion after amendment. Similarly,
in Chen-Oster v. Goldman Sachs, a
New York magistrate judge wrote
at length about how certification
was propet, but for the absence of
current employees as Class Repre-
sentative—a defect the plaintiffs
currently are in the process of cur-
ing and that other courts have
rejected as immaterial. And a
decision speaking starkly against
certification like Brand v Comcast
Corp., was issued by an lllinois dis-
trict court that denied certification
of a Rule 23(b)(3) promotion claim
but left undisturbed its previous
certification of a hostile work envi-
ronment claim.

At the same time, Justice Sca-
lia’s death is certain to have
lasting implications for employ-
ment class actions and for class
action jurisprudence more
broadly. The February 2016
announcement by Dow Chemical
of its $835 million consumer class
action settlement explicitly tied
resolution of the matter to “grow-
ing political uncertainties due to
recent events within the Supreme
Court and increased likelihood

Betty Dukes

for unfavorable outcomes for
business involved in class action
suits.” The 6-2 decision penned by
Justice Kennedy in Tyson Foods v.
Bouaphakeo only stands as fur-
ther proof that the class action
mechanism is no longer an endan-
gered species.

Plaintiffs’ counsel report that
courts around the country seem
to be increasingly inclined to uti-
lize their authority to manage
cases in furtherance of certifica-
tion. The flexibility enjoyed by the
judiciary can take the form in re-
crafting a class definition that may
otherwise raise ascertainability
concerns; employing subclasses;
ordering successive rounds of
briefing to narrow issues; allowing
counsel to reframe certification
requests; calling for amendment
or intervention to address typical-
ity or adequacy concerns or even
denying motions but allow re-filing
at a later date.

Anecdotal evidence is also
proving to be influential in a
range of decisions. The story-tell-
ing power of anecdotal evidence
is capturing more of the courts’
attention at the same time that
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reliance on social framework
expert evidence is waning. That
said, courts certifying class
actions continue to cite posi-
tively those reports by industrial
and organizational psychologists
that focus on the nuts and bolts
of how specific systems ought
to work and that identify exist-
ing design flaws in a defendant’s
Human Resources systems.
Certification of a class is never
guaranteed. There are persis-
tent currents against certification
where the class size is too large,
the roles at issue are diffuse,
or where the claims might be
framed as ones concerning exces-
sive delegations of discretion not
constrained by identifiable cor-
porate policy or practice. But
counsel can no longer assume
that motions for certification will
be viewed with the skepticism or
hostility many assumed would be
the norm in the wake of Dukes. B

Katherine Kimpel (kkimpel@
sanfordheisler.com ) is a Partner
with Sanford Heisler Kimpell, LLP,
in Washington, DC.
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Pay Inequity Persists for High and Low-Wage Female \WWorkers

By Adam T. Klein and Nantiya Ruan

Although the past fifty years
reflect tremendous strides in
gender equality, progress on the
gender wage gap is at a stand-
still. For full-time workers, the
median salary for women still
hovers around 80% of the median
salary for men. One element of
this persistent wage inequal-

ity is employer practices that,
although facially neutral, allow
unfettered subjective decision
making in pay and promotion
decisions that have proven dis-
parate effects against women in
both high and low wage jobs.

Evaluation Systems

that Adversely Impact
Professional Women

For professional employees, pay
is often directly correlated to per-
formance evaluation systems.
Those performance evaluation
procedures can disadvantage
women when they systemati-
cally undervalue the relative
performance of women based on
a lack of reliability and validity.
In professional settings, employ-
ers often implement uniform
performance evaluation pro-
cedures, which if implemented
without being professionally
constructed and monitored for
adverse impact, can disadvantage
women and, in part, explain the
persistent wage gap professional
women experience. Performance
evaluation systems often have
two parts: multi-source feed-
back (e.g, 360 degree review) and
forced distribution or ranking. If
implemented without being vali-
dated by experts, both are easily
susceptible to causing adverse
impact on women.

Both multi-source feedback and
forced distributions must meet
basic professional standards in the
field of Industrial Organizational
Psychology (IOP)- the field dedi-
cated to designing and validating
employment systems. If observed
gender differences arising from
the performance evaluation

systems are not justified by reli-
able measures, they are based on
practices that are unsupported in
the field of IOP. IO psychologists
explain how targeted performance
evaluations and compensation-set-
ting procedures can be unreliable
and invalid.

Two professional standards
provide the measuring stick for
whether employer practices are
within the best practices recog-
nized by experts in the field. First,
the “Principles for the Validation
and Use of Personnel Selection
Procedures” (“SIOP Principles”) is
a policy statement of the Society
for Industrial and Organizational
Psychology. The SIOP Princi-
ples apply to both performance
evaluation and compensation-
setting processes. Second, the
federal governement’s Uniform
Guidelines on Employee Selec-
tion Procedures (“Uniform
Guidelines”) incorporate guide-
lines relating to compliance
with federal anti-discrimina-
tion law, including a framework
for the proper use of selection
procedures. The Uniform Guide-
lines are “designed to aid in the
achievement of our nation’s goal
of equal employment opportunity
without discrimination on the
grounds of race, color, sex, reli-
gion or national origin.”

The function of IOP (including
the SIOP Principles) and the Uni-
form Guidelines is to ensure the
use of appropriate employment
practices and to make clear that
adverse impact must be identi-
fied, examined, and addressed.
IOP emphasizes concepts of reli-
ability (consistent outcomes) and
validity (accurate outcomes) in
workplace decisions.

Scheduling Systems that
Adversely Impact Hourly
Women

For low wage workers, their com-
pensation is tied to the number
of hours they work. Modern day
scheduling practices disparately
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impact women when managers
are given unfettered discretion
to give desirable work hours and
schedules to employees they
deem most worthy.

For hourly, low wage work-
ers, the gender pay gap is driven
in significant part by dispari-
ties in hours given to men versus
women. Today’s workforce is
filled with part-time, female con-
tingent workers who are at the
mercy of their supervisors in
the number and scheduling of
hours they work. According to
the Bureau of Labor Statistics,
the number of part-time work-
ers has steadily increased over
the last decade, with involuntary
part-time workers (those forced
to downgrade from full-time to
part-time because of economic
conditions or the employer’s
needs) numbering 6 million and
the total number of part-time
workers who are part time for
economic reasons exceeding
20.6 million. These data points
exclude women who choose
part-time work for the flexibility
it affords when juggling family,
educational, and other personal
interests. Two-thirds of all part-
time workers are women, and as
the Congressional Joint Economic
Committee has recognized, the
gender pay gap is partly driven by
the earning penalty for part-time
work, which pays less per hour
than the same or equivalent work
done by full timers.

Receiving fewer than expected
hours to work and less pay as
aresult has devastating effects
on women, especially female-
headed households. As the Pew
Research Center found, forty per-
cent of households with children

under age 18 include women who
are the sole or primary source
of income for the family. As an
example of such inequities, a sur-
vey of 200 mothers working in the
restaurant industry found half
had unpredictable and erratic
schedules, two out of five had a
last minute schedule shift which
impacted child care, and a third
said that child care impaired their
ability to work desirable shifts.
Strikingly, nearly a third of the
forty percent of single income
mothers who pay for child care
use up half their income to do
so. Getting to work, particularly
when work is scheduled during
non-standard hours, is challeng-
ing for low wage workers who
rely on “off peak” public trans-
portation schedules that increase
already long commute times.
Scheduling practices of
employers are rarely challenged,
yet they are the center of the gen-
der pay gap facing hourly female
workers. Supervisors seemingly
make capricious decisions on
whom to schedule, when, and
for how many hours. When indi-
vidual supervisors make these
unilateral decisions without
regard to employment standards
or criteria, they appear to do so
with little oversight and guidance,
which can lead to discrimina-
tory bias based on gender. This
gender bias can be motivated
(consciously or unconsciously)
by societal stereotypes casting
women as less than “ideal work-
ers” with weak commitment to
the workplace because of outside
caregiving responsibilities. Such
bias can lead to women being
scheduled both fewer hours and
in less desirable timeslots. M

Adam T. Klein (atk@outtengolden.
com) is a Partner at Outten &
Golden LLP in New York City.
Nantiya Ruan (nr@outtengolden.
com) is Of Counsel with Outten &
Golden LLP in Denver, CO.
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California and North Carolina Courts Reject
Challenges to Teacher Employment Rights

By Eileen B. Goldsmith

This April, the California Court
of Appeal and the North Car-
olina Supreme Court turned
back challenges to employment
rights for public school teachers.
Both decisions are grounded in
well-established principles of con-
stitutional law—in particular, the
need to show that the challenged
laws cause the alleged harm in
order to trigger any degree of
constitutional scrutiny. Decided
within days of each other, they
signal that pending legal chal-
lenges to teacher tenure laws are
likely to fail in other states as
well. Taken together, these appel-
late decisions reflect judicial
skepticism as to the contention
that teacher tenure laws prevent
school districts from making
reasonable personnel decisions
about underperforming teach-
ers, concluding instead that the
evidence in each case failed to
support that claim.

The plaintiffs in Vergara v. Cal-
ifornia sought to strike down
several California laws governing
public school teachers’ employ-
ment, including the two-year
probationary period, the dismissal
process, and seniority-based lay-
offs, on the theory that those laws
violated students’ state consti-
tutional equal protection rights
by preventing school districts
from dismissing underperforming
teachers. Following a two-month
trial, the trial court invalidated the
challenged laws in their entirety
in 2014. The State of California, the
California Teachers Association,
and the California Federation of
Teachers promptly appealed.

The California Court of Appeal
issued its opinion in Vergara
on April 14, reversing the trial
court’s invalidation of Califor-
nia’s teacher employment laws.
The court held that the trial evi-
dence did not support the lower
court’s ruling that statutory
teacher employment protections
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harmed students by preventing
school districts from dismiss-

ing underperforming teachers
when necessary. Rather, the evi-
dence “firmly demonstrated” that
school district employers, not the
challenged laws, were responsi-
ble for teacher assignments and
employment decisions, including
decisions plaintiffs complained
about like assigning ineffective
teachers to poor and minority
students. “Critically,” wrote the
court, “plaintiffs failed to show
that the statutes themselves
make any certain group of stu-
dents more likely to be taught

by ineffective teachers than any
other group of students.”

Even if the plaintiffs could have
proven causation, the court held
that they were unable to prove an
equal protection violation
because the statutes did not draw
any distinctions among groups of
students. The court was also
unconvinced that striking down
teacher protections would remedy
the alleged constitutional harm to
students, precisely because evi-
dence of causation was lacking.
The California Supreme Court
denied the plaintiffs’ petition for
review on August 23, 2016, leaving
the Court of Appeal’s decision in
place and putting an end to the
California litigation.

Meanwhile, North Carolina
legislators repealed the law by
which teachers could be awarded
“career status” by their school
districts after four years of
employment and retroactively
stripping due process rights from
teachers who had already earned
career status under the prior law.
Career-status teachers and the
North Carolina Association of
Educators sued in North Carolina
Association of Educators v. State,
challenging the repeal as a viola-
tion of the Contract Clause of the
U.S. and North Carolina Consti-
tutions and as a taking. In 2014, a

trial court granted the plaintiffs’
summary judgment motion, and
in 2015, an intermediate appellate
court affirmed this ruling.

On the heels of Vergara, the
North Carolina Supreme Court
affirmed on April 15, holding that
the legislative repeal substantially
impaired career teachers’ vested
contractual rights to employment
with protections against arbitrary
dismissal. Rejecting the State’s
argument that such impairment

adverse Vergara and NCAE prece-
dents, in particular on the theory
that the challenged laws inevita-
bly cause students to be taught
by ineffective teachers.

While evidence that many
poor and minority children per-
form worse in school than other
students should concern us all,
the Vergara and NCAE decisions
are a reminder that causation is
still critical—not only as a mat-
ter of constitutional law, but also

Taken together, these appellate
decisions reflect judicial skepticism as
to the contention that teacher tenure
laws prevent school districts from
making reasonable personnel decisions
about underperforming teachers.

was necessary to “alleviat[e] dif-
ficulties in dismissing ineffective
teachers,” the court found that “no
evidence indicates such a problem
exists.” Further, the court empha-
sized that the evidence before it
showed that school districts dis-
missed underperforming teachers
when necessary and less drastic
legislative measures could have
been effective.

After the Vergara and NCAE
appellate decisions, lawsuits sim-
ilar to Vergara followed in New
York and Minnesota.. The plain-
tiffs in Wright v. New York are
challenging New York’s tenure,
dismissal, and layoff laws as vio-
lating students’ rights under the
state constitution’s education
clause. Wright is pending on an
interlocutory appeal from denial
of a motion to dismiss. In Forslund
v. Minnesota, filed just days before
the Court of Appeal decision in
Vergara, the plaintiffs contend
that similar Minnesota statutes
violate students’ rights under the
state constitution’s education,
equal protection, and due pro-
cess clauses. The suits face the

because without a clear-eyed
understanding of the real reasons
for these disparities, schools,
communities, and states cannot
hope to fix them. The evidence
before the Vergara and NCAE
courts showed that, far from
harming students, laws protecting
teachers from arbitrary employ-
ment decisions help school
districts attract and retain teach-
ers despite low pay and often
thankless work. With many states
facing serious teacher shortages,
policy makers should focus on
improving teaching and learning
conditions in high-need schools,
in order to encourage excellent
teachers to enter the profession
and stay. B

Eileen B. Goldsmith (egoldsmith@
altshulerberzon.com) is a Partner in
Altshuler Berzon LLP in San
Francisco, where she represents
labor unions and workers. She
represented the California
Teachers Association and California
Federation of Teachers in trial and
on appeal in Vergara v. California.
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The rule relating to tip pooling
practices has varied depending
on the state and federal circuit
where the tip pooling practice
has been implemented. Employ-
ers and employees alike have
sought clarity on if, and how,
mandatory tip pooling practices
can be implemented.

Section 203(m) of the Fair
Labor Standards Act, 29 U.S.C.

§ 201 et seq. (“FLSA), regulates
tip crediting in connection with
tip pooling practices. “Tip cred-
iting” is the practice by which

an employer fulfills part of its
hourly minimum wage obliga-
tion to a tipped employee by
using the employee’s tips. Sec-
tion 203(m) of the FLSA provides
that if an employer takes a tip
credit, it must (a) provide notice
to its employees and (b) allow its
employees to retain all of the tips
they receive, unless the employ-
ees participate in a valid tip pool.
Section 203(m) further provides
that a tip pool is valid if it is com-
prised exclusively of employees
who are customarily and regu-
larly tipped.

Employers have argued, based
upon the express language of Sec-
tion 203(m), that the FLSA limits
only employer-mandated tip pool-
ing practices when linked to a tip
credit or sub-minimum wage. For
instance, in a 2010 Ninth Circuit
opinion, Cumbie v. Woody Woo,
Inc., the Ninth Circuit held that
that the FLSA does not expressly
prohibit an employer from

requiring its employees to par-
ticipate in tip pooling agreements
when the employer does not take
a tip credit. Stated differently, the
Ninth Circuit read Section 203(m)
to apply only to employers who
took a tip credit and found that
the statute was silent with respect
to employers who require employ-
ees to participate in tip pooling
without taking a tip credit.

Cumbie has been cited by 36
federal district courts and circuit
courts, 23 of which have been by
courts outside of the Ninth Circuit.
One judge opined that “the analy-
sis in [Cumbie]” is persuasive. ..."

Just when employers and
employees thought they had
a grasp on the tip pooling
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restrictions relating to Section
203(m), the Ninth Circuit and the
Department of Labor (“DOL")
have now announced a change of
course or clarification regarding
tip pooling practices.

In 2011, shortly after Cumbie
and its progeny of cases, the
DOL promulgated a rule (“the
2011 rule”) that extended the
FLSA’s tip pooling restrictions
to all employers, not just those
that take a tip credit. Simply put,
under the 2011 rule, a tip pool is
valid only if it is comprised exclu-
sively of employees who are
customarily and regularly tipped.

Until recently, litigants have
challenged whether the DOL
had the authority to promulgate
the 2011 rule, arguing that the
rule was contrary to Congressio-
nal intent. In a 2016 opinion, Or.
Rest. & Lodging Ass’n v. Perez, the
Ninth Circuit concluded that (1)
the DOL has the authority to reg-
ulate the tip pooling practices of
employers who do not take a tip
credit and (2) the DOL reasonably
interpreted Section 203(m). The
Court reconciled its prior ruling
by explaining that the statute was
silent as to employers who do not
take a tip credit and, therefore,
left room for the DOL to promul-
gate the 2011 rule.

In light of Perez, counsel (both
for employers and employees)
should advise their clients on the
recent tip pooling restrictions.
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Specifically, counsel and their cli-
ents should be aware that, under
Perez, any tip pool mandated by
an employer must include only
employees who are customarily
and regularly tipped. Whether an
employer engages in a tip credit
practice has no bearing on whether
tip pooling restrictions apply.

Although Perez is a fairly
recent case in the Ninth Circuit,
counsel practicing outside of the
Ninth Circuit should analyze the
effect Perez could have on courts
within its jurisdiction. If district
courts outside of the Ninth Circuit
relied on the Ninth Circuit’s anal-
ysis in Cumbie, they could now
adopt the more recent rationale
set forth in Perez. Conversely, a
district court outside of the Ninth
Circuit could also reach an oppo-
site conclusion. It could conclude
that the Cumbie analysis—with its
statutory interpretation and dis-
cussion of the legislative intent
behind Section 203(m)—is more
persuasive than the Perez analy-
sis and, thereby, decline to find
that the DOL had the authority to
extend the restrictions set forth
in Section 203(m)1. Therefore,
Perez should be on employment
lawyers’ radar when analyzing tip
pooling issues. H

Philip 1. Person (personp@gtlaw.
com) is an Associate at Greenberg
Traurig, LLP in San Francisco.
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Labor Arbitration

continued from page 1

an arbitral service provider. Arbi-
tral service providers provide
valuable services in some cases—
particularly by providing rosters
of potential arbitrators—but their
services are not necessary in
every dispute.

Reduce Briefing: Most labor
arbitrators find pre-hearing briefs
unhelpful, and as such the briefs
represent wasted time and expense.
If you are confident a pre-hearing
brief will be useful in a particular
case, coordinate with the other
party before writing one. If the
arbitrator receives a pre-hearing
brief from one party but not the
other, chances are the arbitrator
will not read it before the hearing
because of the possibility of caus-
ing real or perceived prejudice.

Stipulations: Before the hear-
ing, consider conferring with the
other party about the possibility
of offering joint stipulations of
facts. Most parties confer before
the hearing on joint exhibits; joint
stipulations of facts can shorten
the hearing, narrow the issues,
and reduce the amount of the
arbitrator’s preparation and writ-
ing time. Submit these stipulations
to the arbitrator in Microsoft
Word so the arbitrator can cut-
and-paste it directly into her or
his award.

Resolve Objections in Advance:
Have each side indicate to the
other which exhibits will be
objected to, and the basis for the
objections. Some of these objec-
tions may be resolvable by the
parties before the hearing. Even if
not, the hearing will go much more
smoothly if the parties know in

advance what the objections will
be, so they can succinctly make
their arguments to the arbitrator.

Use Technology: If the arbitra-
tor is bringing a computer to the
hearing, consider loading all the
exhibits onto a flash drive instead
of introducing paper copies. You'll
save in copy costs, and a tech-
savvy arbitrator will appreciate
the portability of your submis-
sion. Keep in mind that there
often is an inverse relationship
between the quantity of paper a
party provides in exhibits and the
relevance of the exhibits.

Go Local: Choosing a local
arbitrator, rather than one from
out of town, will save significantly
on the arbitrator’s fee for travel
costs and time.

Coordinate Witnesses: Before
the hearing, confer with the other
party to coordinate which wit-
nesses will be called when, and
by whom. This will accomplish
two objectives. First, it will mini-
mize the witness’s frustration at
having to sit around for hours
waiting to be called. Second, it
will allow the parties to call wit-
nesses in a logical order that will
help the arbitrator understand as
early in the hearing as possible
what the dispute is about and
what the critical testimony will be.

No Transcripts: Consider
whether you really need a court
reporter. In many disputes, the
critical language is in the collec-
tive bargaining agreement, not
the testimony. A good arbitrator
is a good listener and can take
good notes. Consider as a com-
promise conducting a digital
audio recording of the hearing
that can immediately be shared
with all parties and the

arbitrator. Court reporters are
expensive, and can significantly
delay the time between the hear-
ing and the award.

Start Early: Start the hearing
early in the morning, especially if
there is a chance the hearing will
go late. Few things add to delay
and expense more than having to
unexpectedly extend a hearing to
a second day. Seldom are all of
the parties and attorneys and wit-
nesses and the arbitrator
available the very next day, and
resuming the hearing weeks or
months later requires everyone to
prepare for the second phase of
the hearing almost from scratch.

Go Lean: Don't beat dead
horses. If your fourth witness is
saying exactly the same thing your
previous three witnesses just said,
you're unnecessarily extending
the time and cost of the hearing.
Feel free to seek the arbitrator’s
guidance on whether the point has
been made adequately. A good
arbitrator will signal this to you
without your having to ask. Watch
for those cues.

Letter Briefs: Keep post-hear-
ing briefs short. Consider
agreeing with the other party to
submit “letter briefs—a written
version of a good closing argu-
ment—instead of traditional briefs.

Use Technology-2: Send post-
hearing briefs by email, and send
them in both PDF and Microsoft
Word form. The PDF format is
ideal if the parties have agreed
that the arbitrator will exchange
post-hearing briefs with the par-
ties upon receipt of each party’s
brief. The Word document allows
the arbitrator to cut-and-paste
elements from the briefs—espe-
cially the relevant contract

language and the parties’ argu-
ments—into the arbitration
award, thus reducing the amount
of time required for drafting the
award. Similarly, be sure to send
the CBA to the arbitrator electron-
ically in Word to save the cost of
the arbitrator having to retype
provisions of the CBA. This is bet-
ter than just putting CBA
language in the brief because the
arbitrator may need to cite other
provisions in the CBA than the
ones on which a particular advo-
cate wanted to rely.

Short Opinions: Choose an
arbitrator who does not feel obli-
gated to turn the simplest
discipline award into a tome wor-
thy of a Dostoevsky novel. Both
parties—and especially the losing
party—want to know that the
arbitrator heard and understood
the factual testimony, want a rea-
soned opinion and award, and
want the award to acknowledge
each of the parties’ arguments
and why the arbitrator has
accepted or rejected them. But
they don’t necessarily want to
pay for a 30-page award in a
straightforward discipline case. ®

Endnotes

1. See, e.g., Stephen B. Goldberg, Griev-
ance Mediation: Why Some Use it and
Others Don’t, 2009 Proceedings of the
National Academy of Arbitrators 275.

Rick Bales (r-bales@onu.edu) is the
Dean of Ohio Northern University,
Pettit College of Law in Ada, OH.
He also a part-time labor arbitrator
in both public and private sector
cases, and is a panel member of
FMCS and AAA. Special thanks to
Laura Cooper and Steve Lazarus
for comments to this article.
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lawyers is determining who will
become a client. Some of those
lawyers evaluate and screen pro-
spective clients based on whether
the client has a viable legal case: if
yes, the lawyer may represent the
client; if not, the lawyer may send
the person away.

That approach misses the

opportunity to help people with
their very real problems even
when they have no meaning-

ful legal claims (or they lack

the wherewithal to pursue such
claims). The presence or absence
of a legal claim is a factor in
developing and implementing a
plan of action; but the absence of
a legal claim does not mean that
the client doesn’t have a problem
or that the lawyer cannot help
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the client with that problem.
Most lawyers have good ana-
lytical skills. Many clients do not;
even those who do typically lack
the objectivity to analyze their
situations effectively. A prob-
lem-solving lawyer can provide
valuable assistance merely by
helping the client think through
the problem, identify possible ave-
nues for solution, and decide on a
course of action, all without regard

to the existence any legal claims.

The employment lawyer with
a client-centric approach should
approach every representation
with a problem-solving mind-set
and should look for problem-solv-
ing approaches to addressing
whatever problems and disputes
are presented. The client, whether
an employee or an employer, gen-
erally will be well served by such
an approach. |
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The NHL's Pension Power Play

By Alec Robserson

The National Hockey League has
traditionally been considered the
“poor cousin” of the professional
sports leagues because of its less
attractive retirement plans and
the lack of bargaining strength

of its union, the National Hockey
League Players’ Association
(*“NHLPA”), when compared to
other professional sports unions.
The NHL’s retirement plan had
been considered the weakest of
all of the major sports because

in 1986, the NHL switched from a
defined benefit to a defined con-
tribution retirement plan. But the
“poor cousin” stigma may not be
applicable anymore, because the
NHLPA signed a new collective
bargaining agreement (“CBA”)
between the players and the
league returning to a defined ben-
efit plan for the players.

A defined benefit retirement
plan, commonly known as a pen-
sion plan, is one that puts the risk
of the payments into the hands
of the employer rather than the
employee. After retiring, the plan
pays the employee an amount,
usually per month, that is calcu-
lated by a formula consisting of
years of service and the salary
amount of that employee while
working. The employer is on the
hook for those payments. The
NHLs plan is a multiemployer
defined benefit plan under ERISA
section 3(37). The NHLs plan is
a multiemployer defined benefit
plan under ERISA section 3(37).
This means multiple employers
are required to contribute to the
plan, maintained pursuant to a
CBA, which guarantees employees
a defined benefit when they retire.

By contrast, a defined contri-
bution plan puts the risk on the
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employee by specifying the con-
tributions, but not the amount
the employees can expect to
receive on retiring. Moreover,
some defined contribution plans,
such as 401(k) plans, are funded
by employee contributions, some-
times matched by employers,

to accounts invested in vari-

ous funds. When the employee
retires, he or she can make with-
drawals from an account balance.

This change in retirement
plans for the NHL comes at a very
interesting time. Even though
most major sports have some
form of a defined benefit plan,
most employers across the coun-
try seem to be moving away
from traditional defined bene-
fit to defined contribution plans
because of the risk factor. A move-
ment from a defined contribution
plan to a defined benefit plan is
almost unheard of today. To the
players, this new retirement plan
became a matter of utmost impor-
tance during CBA negotiations.
The NHLPA was able to achieve
this through shrewd negotiat-
ing. The league negotiated a 50/50
split in revenue between players
and the owners. Previously, the
split in revenue was 57/43 in favor
of the players. This compromise
on behalf of the players combined
with the fact that most other
major professional sports have
defined benefit plans may be the
simple answer as to how the play-
ers were able to get this plan.

The NHL looked at the sta-
tistics of life expectancy and
average career lengths of players
to assess costs of the plan. Under
the NHL's plan, players are con-
sidered participants after playing
in one game at the NHL level.

They cannot receive their bene-
fits until age 62 unless they elect a
pro rata share no earlier than age
45. A player will only receive full
benefits if he plays ten full sea-
sons; those benefits come in the
form of a single life annuity pay-
ing for the life of the player, or if
the player is married, a qualified
100% joint and survivor annuity
paying for the life of that player
and his spouse. If he plays less
than ten seasons, the benefits
are paid at a fractional amount
of the number of seasons played
over ten. The plan looks at quar-
ters of seasons as twenty game
increments. Applying all of these
rules means that a player who
never reaches twenty games will
receive nothing under the plan,
and one who played only twenty
games would receive .25/10 of
the maximum benefits available
under the plan.

Statistically, the average life
expectancy of players may not
be particularly short, the average
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career length is. An overwhelm-
ing majority of players never
reach a full season of service
under the plan. Most players
don’t enter the NHL until around
age twenty, and most retire
between ages twenty-two and
thirty-two. This means that the
majority of players will not be
able to get any benefits, or if they
do it is only a fractional amount.
The risk of the defined benefit
plan is still on the league, but
these statistics seem to show the
financial burden on the league
may not be excessive. H

Alec Roberson (robeac13@wfu.edu)
is a recent graduate from Wake
Forest University School of Law

and is planning on taking the North
Carolina Bar Examination in the
summer of 2016. Upon completion
of the bar exam, he will be an
Associate with Hickmon & Perrin,
PC in Charlotte, NC.
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March 23-25
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National Conference on

Equal Employment Opportunity Law
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