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Bench and Bar Exchange

A Look at the
Electronic Playing Field

( jooperation between bar and bench created the
remarkable system for data processing and
analysis that is our system of justice. It shows

that what helps each of us may help all of us in the cause

of justice.
We continue to strive for truth,

certitude and ease of administration of
courts, cases and causes. We know
truth suffers when things increase the
cost of seeking it or decrease the reli-
ability of what leads us to it.

Today’s Technology

Michael Losavio

In exchanges between attorneys or
with the courts, the technology used is mostly that of pen
and voice. Paper filings and oral discussion on the record
are the primary secure, authentic and accessible media
used. Technology-driven efficiencies largely happen
within offices or within courts. Paper remains the official
court record.

This is changing, as seen in simple e-mail between
some lawyers and courts.

Kentucky courts now make appellate opinions, judicial
ethics opinions, court forms, court dockets and case activ-
ity dockets available to lawyers on-line. This is part of a
systematic use of electronic exchange to ease the work
of both courts and counsel. See http://www.kycourts.net;
http://cournetpublic.kycourts.net ; http://dockets.kycourts.net.

The federal bankruptcy and district courts go further,
offering Electronic Case Filing (“ECF”) for cases in fed-
eral court. ECF requires attorneys to notice and file docu-
ments electronically over the Internet with the court; the
process will automatically store an electronic version of
the document and fill in the necessary data for case man-
agement. The court e-files its documents, such as orders
and judgments, and notifies counsel electronically. For the
district courts, this requires attorneys to have web access,
e-mail and Adobe Acrobat Writer software.

This improves ease of filing, ease of document access
and the accuracy of court case data; in exchange, attor-
neys will need certain software and will need to be espe-
cially careful with the accuracy and timeliness of the
data they file in the system.

While we’li review this more closely in later articles,
you might want to take a look at the ECF system at
http://www.kywd.uscourts.gov and the district court ECF
tutorials at http://pacer.psc.uscourts.gov/cmect/
detrain.html.

In planning for the future, we might look at the scale
and diversity court technology must address. How law-
yers and judges use technology may guide plans for tech-
nology in the future.

The Playing Field — What Is It Like?

Finding that for Kentucky’s 10,000 lawyers is a chal-
lenge. One guide is the American Bar Association’s most
recent survey of Technology Use in Solo and Small
Firm Practice (2002) (http://www.lawtechnology.org/
publications/2002solosmalltech.pdf). The survey offers
some basic findings for planning.

About 95% of surveyed practitioners used MS Win-
dows software with word processing the most common
application. But the word processor of choice was split,
roughly 60-40, between Microsoft Word and Corel
WordPerfect, with some firms using both.

This mixed use contrasts with the universality of pa-
per documents and oral discussion, and is a planning fac-
tor for a universal system of document exchange. These
two proprietary programs use different coding schemes
for their electronic documents that can hinder the read-
ing of a document written in one by the other.

On-line use was more fractured. About half of on-
line solo lawyers used MS Explorer over the Internet,
with over a quarter (26%) using proprietary on-line ser-
vices like AOL and MSN; two-thirds of small firms used
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Explorer and almost one-third used
Netscape, with less than 9% using
proprietary services.

This more fractured use, though,
may be overcome due to the Internet
technologies themselves. The Internet
was designed to be as universal in use
as possible, so its basic rules and pro-
tocols apply to programs that use it.
How best to take advantage of that?

On-line research differed as to
solo and small firms. Solo lawyers
were more likely to use free on-line
research resources (84% solo to 64%
small firm) than proprietary, fee-based
resources (55% solo v. 87% small
firm).

This indicates that solo lawyers
will most readily use technology that
does not require on-going maintenance
costs and is as inexpensive as pos-
sible. This may be due to the nature of
their clients and cases. In any event, it
may be an important consideration as
solo lawyers are a significant percent-
age of Kentucky practitioners.

BUSINESS
VALUATIONS

Valuations of
® Businesses
@ Professional Practices

For

® Divorce Litigation
o Insurance Claims
o Family Limited Partnerships
o Estate and Gift Tax
o ESOPS
® Damages

Experienced in Providing Testimony as an
Expert Witness

References Available

John N. Craft
Certified Public Accountant
Accredited Business Valuator
Certified Valuation Analyst
Post Office Box 827
Richmond, Kentucky 40476-0827
(859) 6234027

‘/> CRAFT & COMPANY, P.S.C.
~ -~ CERTIFIED PUBLIC ACCOUNTANTS

32  Bench & Bar, March 2004

Nota Bene

An example of a free on-line ser-
vice for attorneys is LexisOne.Com,
http://www.lexisone.com.

This free service, while not a pow-
erful as the regular Lexis service,
offers a number of valuable research
resources free of charge.

Further, new, lower-cost propri-
etary services, like http://
www.LawReader.Com, may offer
another options for solo lawyers.

£-mail was widely used (81% solo,
95% small firm), mostly for routine
communications relating to cases.
This indicates lawyers are careful
with disclosures in e-mail, perhaps
due to insecurity in that medium.

The courts are a bit more stan-
dardized, at least as to the technology
deployed in Kentucky.

Intel, Windows-based systems are
standard, although some judges have
personal Apple systems. MS Word,
Excel, Explorer and Outlook are the
core office systems, with Adobe Ac-
robat Reader included; some courts
may still use WordPerfect for some
functions. WestLaw is the on-line re-
search tool available to all judges.

Both judges and lawyers have
some access to the collective data-
base of electronic court docketing
information.

This indicates some common ele-
ments in how lawyers and courts use
computer and network technologies.

What Next?

But how and what information will
be exchanged between the courts and
the bar? The process has already be-
gun with on-line access to case infor-
mation, from court to lawyer; what
about from lawyer to court?

Options for data transfer include
e-mail, web file transfer and file/file
attachment transfer. Options for the
format of the data exchange range
from MS Word to web HTML to
Adobe Acrobat .pdf format. Will one
universal solution be mandated, or will
several be supported?

What will be exchanged? The
whole range of the court rules could
be considered, from pleadings to judg-

ments, but each raise issues as to
security, authenticity and notice to be
reviewed.

Perhaps these are the key ques-
tions to ask: what do you want to ex-
change, and will it make things bet-
ter?

How will we get the answers to
these questions?

And Back In the Office

And related is the question of how
that information, once exchanged, can
be analyzed and used within the court
or office? Or, rather, what analysis
and utility would you want? Would
you want personalized, annotated
docket reports? Do you need basic
pleading, orders and documents gen-
erated?

Subsequent articles will look at
some of these options and issues for
us. If you’d like to share your
thoughts on what would help the sys-
tem of justice, send your comments to
Michael.losavio@louisville.edu.

The software mentioned herein
are the trademarks or registered
trademarks of their respective
holders, including Microsoft Cor-
poration (MS Windows, Word, Ex-
cel, Explorer and Outlook), Adobe
Corporation (Acrobat), AOL
(Netscape), Corel (WordPerfect.),
Reed-Elsevier (Lexis) and
LawReader.

Nota Bene

Before anyone wants to exchange
electronic information with anyone
else, they’ll want some assurance the
information is safe.

To see the importance of this, see
the Western District’s Joint General
Order RE: Privacy Policy Regard-
ing Public Access to Electronic
Case Files, http://www.kywd.
uscourts.gov/pdf/generalOrder.pdf.

For a quick review of some tech-
nologies to protect your information,
visit the Speed School student ACM
DHS/Security web page at http://
www.speedacm.org/dhs. [
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ments of §§ 431.205 through
431.246 of this subpart [Fair Hear-
ings for Applicants and Recipients]
are met”); 907 KAR 1:563 § 2(1)
(2003) (“An applicant, recipient or
guardian shall be informed of his
right to a cabinet level administra-
tive hearing in writing if an adverse
action is taken affecting covered
services”); Golberg v. Kelly, 397
U.S. 254, 264 (1970) (“But we
agree with the District Court that
when welfare is discontinued, only
a pre-termination evidentiary hear-
ing provides the recipient with pro-
cedural due process”).

9. 907 KAR 1:563 § 4(2)(c) (2003).

10.

I1.
12.
13.

14.

15.

Formerly the Cabinet for Health
Services (CHS). Throughout this
article CHS is referred to as
CHEFS to avoid confusion.

907 KAR 1:563 § 5 (2003).

907 KAR 1:022 (2003).
http://www.lrc.state.ky.us/kar/
fitpage.htm

See 907 KAR 1:022E (2003)
(““This emergency administrative
regulation is being promulgated to
revise the Department for Med-
icaid Services nursing facility and
intermediate care facility for the
mentally retarded and develop-
mentally disabled level of care
criteria to ensure that only the
most acutely ill or needy individu-
als qualify for nursing facility or
intermediate care facility for the
mentally retarded and develop-
mentally disabled services. This
action must be implemented on
an emergency basis in order to
ensure that necessary funds will
be available for the continued
operation of the Medicaid Pro-
gram”).

907 KAR 1:022 § 4(3) (2003).

16. http://www.kentucky.gov/Gover-

17.

nor/NewsRoom/
gov_longtermcare.htm
42 C.F.R. § 431.244(g) (2003).

18.
19.
20.

21.

22.

23.

24.

25.

42 CFR 431.300, et seq. (2003).
KRS 13B.090(7).

The PRO contracts with Medic-
aid and determines whether the
recipient’s request for services
meets eligibility rules.

See Kupper v. Kentucky Bd. of
Pharmacy, Ky., 666 S.W.2d 729,
730 (1983) (“[M]ovant appeared
at the hearing on the charges and
did not raise any question what-
ever that he did not understand
that nature, time or place of the
accusations or that he was not
prepared to defend. He made no
request to have the charges
made more specific, and he did
not request that the hearing be
continued. Movant cannot raise
this issue for the first time on
appeal”).

See KRS 13B.080(1) (providing
in part that “[a] hearing officer
shall preside over the conduct of
an administrative hearing and
shall regulate the course of the
proceedings in a manner which
will promote the orderly and
prompt conduct of the hearing”).
42 C.F.R. §431.210 (2003); 907
KAR 1:563 §2 (2003).

See Hagan v. Farris, Ky., 807
S.W.2d 488,490 (1991) (“A con-
struction of a law or regulation
by officers of an agency contin-
ued without interruption for a
long period of time is entitled to
controlling weight”); Revenue
Cabinet v. Humana, Inc., Ky.
App., 998 S.W.2d 494, 496
(1998) (Even the rectification of
an incorrect interpretation is sub-
ject to KRS 13A).

See Weaver v. Colorado Dept.
of Soc. Services, Co. Ct. App.,
791 P.2d 1230, 1235 (1990) (“The
presumption that a condition,
once shown to exist, continues to
exist, as well as the consider-
ations that underlie the doctrines
of res judicata and collateral es-
toppel, require a showing of some
change in circumstances if the

26.

217.
28.

29.
30.
31

termination of benefits is not to
be deemed arbitrary™).

See 907 KAR 1:160 § 4(2)
(2003) (“An NF level of care
determination regarding an HCB
recipient shall be performed by
the department at least once ev-
ery twelve (12) months, or more
often if necessary”); 907 KAR
1:145E § 2(2)(c) (2003) (“An
ICF/MR/DD level of care deter-
mination shall be performed by
the department at least once ev-
ery twelve (12) months™); 907
KAR 1:070 § 2(3) (2003) (“Re-
determination of eligibility factors
pursuant to subsection (1) of this
section shall occur: (a) At twelve
(12) month intervals; (b) More
frequently if the individual’s con-
dition or needs change™); 907
KAR 3:090E § 3(6)(b) (2003)
(“’A reevaluation shall be con-
ducted at least once every six (6)
months to determine if the indi-
vidual continues to meet the nurs-
ing facility level of care criteria
established in 907 KAR 1:0227).
KRS 13B.110(4).

See Swatzell v. Commonwealth,
Ky., 962 S.W.2d 866, 869 (1998)
(“holding that the filing of excep-
tions is mandatory is logical and
consistent with the basic premise
that questions should first be
presented to the ultimate fact
finder . . . for consideration be-
fore seeking judicial review”);
But see Philpot v. Tourism Dev.
Cabinet, Ky. App., 2002 WL
538467, discretionary rev.
granted, (failure to file excep-
tions not fatal as Personnel
Board did not meet KRS
13B.110(1) and 13B.120(3) obli-
gations).

KRS 13B.120.

KRS 13B.140.

See 907 KAR 1:563 § 5 (2003);
KRS 13B.140 (4) (A petition
for judicial review shall not auto-
matically stay a final order pend-
ing the outcome of the review,
unless . . .”).
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Advisory Ethics OpINioNS

KBA E-422

Subject: Use of Subpoena
Duces Tecum to Obtain Documents
from a Non-party in a Civil Case in
state court.

Question 1: May a lawyer who
has noticed a deposition and served a
subpoena duces tecum on a non-
party witness, cancel the deposition
upon receipt the subpoenaed docu-
ments, without providing the other
parties with copies of all documents
obtained?

Answer: No

Question 2: May a lawyer serve
a trial subpoena duces tecum on a
person or entity and orally or in writ-
ing request the subpoenaed person or
entity to “certify” the records and
provide them directly to the request-
ing lawyer in lieu of attending the
trial, without giving notice of the sub-
poena or the documents produced to
the other parties?

Answer: No

References: Rules3.4,4.1and
8.3, Kentucky Rules of Professional
Conduct (SCR 3.130); KBA E-356
(1993); CR 30.02,45.01,45.02,
45.03; KRS 422.305; Anderson v.
Commonwealth, Ky., 63 S.W.3d 135
(2002); Munroe. v. KBA, Ky., 927
S.W.2d 839 (1996).

Opinion

Once again, the Committee has re-
ceived inquiries about the ethical limi-
tations on the use of a subpoena
duces tecum to compel the produc-
tion of documents from a non-party
witness in a civil case. The two
questions presented raise different
but related concerns about the ethical
duty to give notice and share infor-
mation about documents obtained
pursuant to a lawfully issued sub-
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poena. Although both questions im-
plicate the Rules of Civil Procedure
— particularly those rules relating to
discovery and subpoenas — this opin-
ion is confined, to the extent possible,
to a discussion of the Rules of Pro-
fessional Conduct. We emphasize
that the discussion that follows relates
only to civil cases in state court. Ad-
ditional considerations arise in the
context of criminal cases and they

are addressed in KBA E-423.

I. The Use of a Subpoena Duces
Tecum in Discovery in a Civil
Case

Before beginning the discussion of
the ethical issues presented by this in-
quiry, a brief description of the dis-
covery process may be useful. The
Kentucky Rules of Civil Procedure
authorize litigants to engage in various
forms of discovery and set forth the
procedures to be followed. See CR
26.01 —37.05. Under the civil rules,
if a party wishes to compel the pro-
duction of documents from a non-
party witness, a deposition must be
noticed and a subpoena duces tecum
must be issued.! Under the rules,
written notice of both the deposition
and the documents subpoenaed must
be given to all parties to the action.?

CR 45.01 reinforces the limited pur-
pose of the subpoena and states that
subpoenas shall not be used for any
purpose except to command the at-
tendance of the witness and produc-
tion of documentary or other tangible
evidence at a deposition, hearing or
trial.”” In the interest of fairness,
CR 45.03(2) requires that all docu-
ments received pursuant to a sub-
poena be shared with all other par-
ties. Specifically it provides that
“copies of all documents received in
response to the subpoena (or in lieu
of proceedings hereunder) shall be
forthwith furnished to all other par-

ties to the action except on motion
and for good cause shown (emphasis
added).” Although it is not the
Committee’s goal to analyze all of the
intricacies of the discovery rules, it is
clear that they are designed to ensure
that all participants have notice and
equal access to information obtained
from non-party witnesses pursuant to
these procedures.

This inquiry contemplates that the re-
questing lawyer will notice a deposi-
tion of a non-party witness; cause a
subpoena duces tecum to be issued
and served for production of desig-
nated documents and, without notice
to the other parties, arrange for the
non-party witness to supply the docu-
ments, and then unilaterally “cancel”
the deposition without providing op-
posing counsel with copies of the
documents. The implication is that
the requesting lawyer obtains the sub-
poena under the authority of the dis-
covery rules and provides the re-
quired notice, but then leads opposing
counsel to believe that the entire dis-
covery request has been “cancelled”
(including the request for documents)
when in fact the lawyer still is relying
upon the power of the subpoena to
obtain the documents. Reduced to its
most basic terms, the question asks
whether a lawyer may use the court
authorized discovery procedures and
the legal power of a subpoena to se-
cretly obtain documents from a non-
party witness. The answer is clearly
no.

The Rules of Professional Conduct
are designed to preserve the integrity
of the adversary system — to insure
that all parties are treated fairly and
that lawyers observe not only their
obligations to their clients, but also
their obligations as officers of the
court. These goals and values are re-
flected throughout the rules, but are
clearly apparent in RPC 3.4, 4.1 and



8.3. The most important of these
rules is RPC 8.3, which declares that
it is professional misconduct for a
lawyer to “engage in conduct involv-
ing dishonesty, fraud, deceit or mis-
representation.” A lawyer who uses
the discovery process and subpoena
power to compel a witness to provide
documents, but then leads the other
parties to believe that the procedure
and accompanying obligations have
been cancelled, clearly violates RPC
8.3. The lawyer has not only misused
the power of the subpoena and misled
the non-party witness with regard to
his or her obligations, but the lawyer
also has deceived the other parties to
the proceeding. The lawyer also has
violated RPC 4.1, which provides that
“a lawyer shall not knowingly make a
false statement of material fact or
law to a third person.” In addition,
such conduct violates RCP 3.4(c),
which provides that “a lawyer shall
not knowingly or intentionally disobey -
an obligation under the rules of a tri-
bunal except for an open refusal
based on an assertion that no valid
obligation exists.” In this case, the
rules of the tribunal require that a
subpoena only be used to require at-
tendance at a proceeding and that all
documents obtained pursuant to a
subpoena shall be furnished to all
other parties to the proceeding. By
failing to share the documents, the
lawyer has not only engaged in deceit
and misrepresentation, but he or she
also has “knowingly and intentionally
disobeyed an obligation under the
rules of the tribunal” in violation of
RPC 3.4(c).

This devious conduct is similar to that
described in KBA E-356 (1993),
which involved a lawyer who sched-
uled a deposition, then advised oppos-
ing counsel that it had been cancelled,
but proceeded to take statements
from the non-party witness “under

the cloak of the previously issued

subpoena.” In the view of this Com-
mittee, the latter conduct “circum-
vented the rules and misled opposing
counsel and witnesses” in violation of
Rules 3.4(c), 4.1 and 8.3. (See
Munroe v. KBA, Ky., 927 S.W.2d
839 (1996) where a lawyer was disci-
plined for, among other things, using
an ex parte subpoena to obtain docu-
ments from a non-party.)

For the reasons discussed above, it is
the Committee’s view that a lawyer
violates the Rules of Professional
Conduct by giving notice of a deposi-
tion and causing a subpoena duces
tecum to be served on a non-party
witness and then canceling the depo-
sition upon receipt of the subpoenaed
documents, without furnishing the
other parties with copies of the docu-
ments.

II. The Use of a Trial Subpoena

The second question differs from the
first in that it involves a subpoena
compelling the production of docu-
ments at trial, rather than a subpoena
issued pursuant to the discovery
rules. In this scenario, it is contem-
plated that the trial subpoena will be
accompanied by an invitation to cer-
tify or otherwise provide the records
directly to the lawyer in lieu of ap-
pearing at trial. In some cases, the
lawyer even provides the subpoenaed
witness with a prepared certification
form. As in the question above, the
lawyer causing the subpoena duces
tecum to be issued and served obtains
the documents and does not share
them with opposing counsel. The
prejudice to the opposing party is
compounded by the fact that, unlike
the discovery situation where the op-
posing party has notice that the sub-
poena has been issued, the Rules of
Civil Procedure do not appear to re-
quire any kind of notice of a trial sub-
poena.

As in the question above, CR 45.01 is
relevant in that it prohibits the use of
a subpoena except to compel atten-
dance and production of documents
at an official proceeding. Here the
letter or other request accompanying
the subpoena suggests that the
lawyer’s primary purpose is not to
compel the attendance at trial, but
only to obtain the documents. It ap-
pears that the lawyer is engaging in
discovery, armed with the power of a
subpoena, without complying with any
of the procedural safeguards of no-
tice provided for under the discovery
rules. By using the subpoena for a
purpose other than authorized by the
rules, the lawyer has violated the ethi-
cal rules relating to dishonesty and
deceit as discussed above (RPC 8.3).
Moreover, irrespective of the
lawyer’s initial motive, the failure to
provide opposing counsel with copies
of the documents obtained, as re-
quired by CR 45.03(2), is a violation
of the rules of the tribunal and, as a
consequence, is an ethical violation
under RPC 3.4.

In both Questions I and II, the Com-
mittee has addressed the obligations
of the lawyer under the Kentucky
Rules of Professional Conduct.

Those rules prohibit dishonest and de-
ceitful conduct and obligate the law-
yer to comply with the rules of the tri-
bunal, except for an open refusal that
no obligation exists. It is the view of
the Committee that the conduct con-
templated by both questions violates
RPC 3.4, 4.1 and 8.3. The Commit-
tee expresses no view on whether, as
a matter of law, a lawyer in a civil
case has the power to” cancel” a
subpoena and relieve the subpoenaed
person of his or her obligations to ap-
pear.*

In conclusion, it should be noted that

this opinion focuses on the ethical is-
sues that arise in conjunction with the
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use of a subpoena in civil cases in
state court. It was not drafted to re-
flect the practice in federal court or
before administrative agencies. The
Committee notes, however, that all
members of the Kentucky Bar Asso-
ciation are bound by the same ethical
rules, irrespective of where they
practice. Lawyers must comply with
the procedural rules of the tribunal
and may not engage in conduct that is
dishonest or otherwise violates the
Rules of Professional Conduct.

Footnotes

1. CR 30.02 provides in relevant part: “If
a subpoena duces tecum is to be
served on a person to be examined, the
designation of the materials to be pro-
duced as set forth in the subpoena
shall be attached or included in the no-
tice.” CR 45.02 provides: “A subpoena
may also command the person to
whom it is directed to produce the
books, papers, documents, or tangible
things designated therein...” Al-
though the state rule seems to require
a deposition in order to obtain docu-
ments from a non-party witness, the
federal rules have eliminated such a
requirement. FRCP 45 was amended in
1991 to provide that “a person com-
manded to produce and permit inspec-
tion and copying of designated books,
papers, documents or tangible
things,... need not appear in person at
the place of production or inspection
unless commanded to appear for depo-
sition, hearing or trial.” The Advisory
Committee Notes state that one of the
reasons for the amendment was to “fa-
cilitate access outside the deposition
procedure provided by Rule 30 to
documents and other information in
possession of persons who are not
parties.”

2. CR30.02 (1) provides:
A party desiring to take the deposi-
tion of any person upon oral exami-
nation shall give reasonable notice
in writing to every other party to the
action. The notice shall state the
time and place for taking the deposi-
tion and the name and address of
each person to be examined .... Ifa
subpoena duces tecum is to be
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served on the person to be exam-
ined, the designation of the materials
to be produced as set forth in the
subpoena shall be attached or in-
cluded in the notice.

3. The rule creates one exception to the

deposition requirement by providing
“upon order of the Court, with the
agreement of the parties, documents
may be produced without a deposi-
tion.” In addition, KRS 422.305 pro-
vides a special procedure for the pro-
duction of medical records and permits
hospitals to produce “certified”
records in lieu of attending a deposi-
tion (KRS 422.305). These are the
only exceptions provided for by rule or
statute.

4. The issue of the authority of a civil liti-

gant to cancel a subpoena is men-
tioned because of the recent decision
in Anderson v. Commonwealth, Ky., 63
S.W.3d 135 (2002). Inthatcase, a
criminal defendant sought a new trial
on several grounds, including newly
discovered evidence. His motion was
based, in part, upon the fact that the
prosecutor had “released” a trial wit-
ness who he previously had subpoe-
naed. Although the Court declined to
reverse on this basis, it took the op-
portunity to express its view that the
prosecutor had acted improperly, in
part because “he knew the defense
was relying on the Commonwealth’s
subpoena and purposefully did not
disclose that he intended to, or had
already, released ...” The majority
noted that subpoenas are issued by
the court (though requested by a
party) and stated further that once a
subpoena is issued, the witness can
only be excused by the court. Three
Justices dissented.

KBA E-423

Subject: Use of Subpoena to
Obtain Extrajudicial Witness State-
ments or Documents in a Criminal
Case.

Question 1: May a lawyer use a
subpoena to compel the attendance of
a witness at a pretrial court proceed-
ing and then, after service, invite the

witness to make a statement or ex-
ecute an affidavit in the requesting
lawyer’s office without notice to op-
posing counsel, where required, and
thereafter relieve the witness of the
obligation to appear at the court pro-
ceeding?

Answer: No.

Question 2: May a lawyer issue a
subpoena to a person or entity ac-
companied by a letter (or by other
means) inviting that person or entity
to “certify” requested documents and
provide them directly to the request-
ing lawyer, in lieu of attending a pre-
trial hearing or trial, without notice to
opposing counsel, or a grand jury pro-
ceeding where such notice is not re-
quired?

Answer: No.

References: Rules 3.4(a), 3.4(c),
4.1, 8.3, and 8.3(c), Kentucky Rules
of Professional Conduct (SCR
3.130); KBA Ethics Opinions E-356
(1993), E-304 (1985) and E-140
(1976); Georgia State Bar Disciplin-
ary Board, Opinion 40 (1984); Ken-
tucky Constitution, Section 11; RCr
1.08(2)(a), RCr 3.07, RCr 4.40, RCr
5.06, RCr 7.02, RCr 7.02(3), RCr
7.10, RCr 7.10(1), RCr 7.10(2), RCr
7.10(3), RCr 7.12, RCr 8.06, RCr
9.78 and RCr 13.04; CR 30.02 and
CR 45.02; KRS 422.300, KRS
422.305, KRS 422.305(2), KRS
422.320 and KRS 500.070;
Fed.R.Crim.P. 17; 45 CFR §
164.512(e); Bishop v. Caudill, Ky., 87
S.W.3d 1, 4 (2002); Anderson v.
Commonwealth, Ky., 63 S.W.3d 135,
142 (2001); Munroe v. Kentucky Bar
Association, Ky., 927 S.W.2d 839,
840 (1996); King v. Venters, Ky., 596
S.W.2d 721 (1980); United States v.
Keen, 509 F.2d 1273, 1274 (6™ Cir.
1975).




Opinion

Although discovery practices vary to
some extent form one jurisdiction to
another, the scope of discovery in
Kentucky state courts is certainly
broader and more expansive in civil
cases than in criminal cases. For
example, the deposition is a primary
component of civil discovery. A
party may depose any person
thought to have relevant information,
including the opposing party, without
making any showing of need or justi-
fication. See CR 30.02. On the
other hand, the use of depositions in
the criminal justice process is sharply
restricted and aimed at preserving
testimony rather than discovery.
And, unlike civil practice where the
parties essentially control the deposi-
tion process, RCr 7.10 requires court
authorization for a deposition', ex-
cept by agreement of the parties
[RCr 7.10(3); but cf: RCr 7.12
(which indicates the ultimate need
for entry of a court order)].

Similarly, the issuance of a subpoena
in a criminal action, be it to testify or
produce documents before the grand
jury, in pretrial proceedings or at trial,
i1s strictly circumscribed by the Rules
of Criminal Procedure. The im-
proper use of subpoenas has special
implications in criminal proceedings.
Generally, a subpoena is a process of
the Court, not of the requesting party,
and “once subpoenaed, the witness
is answerable to the Court and can
only be excused by the Court.”
Consequently, a lawyer who invites a
person under subpoena to forego
compliance in the indicated manner
violates the Kentucky Rules of Pro-
fessional Conduct (SCR 3.130)
(hereinafter referred to as “RPC”),
specifically RPC 8.3(c), by engaging
in conduct involving dishonesty, de-
ceit and misrepresentation; RPC
3.4(c), by disobeying an obligation

under the rules of a tribunal; and RPC
4.1, by making a false statement of
law to a third person. Furthermore,
the failure to provide notice to oppos-
ing counsel may contravene RPC
3.4(a), by obstructing another party’s
access to evidence.

I. The Use of a Subpoena to Ob-
tain Extrajudicial Witness State-
ments

As the Committee indicated in KBA
E-140 (1976), the use of a subpoena
for “ex parte investigation” is strictly
prohibited. Kentucky law provides for
the compelled extrajudicial testimony
of witnesses in criminal cases only by
court order or, in limited circum-
stances, by agreement of the parties.
See RCr 7.10(3) and 7.12. In such
circumstances, there are specific no-
tice requirements to opposing counsel
and other protections that are intended
to address constitutional concerns in
depositions in criminal cases. See RCr
7.10(1) & (2) and 7.12. Other than
the narrow deposition scenario pro-
vided in RCr 7.10, all testimony com-
pelied by subpoena in criminal cases
occurs in open court (unless taken in
chambers pursuant to motion and or-
der). This includes testimony that is
sought and given in response to a sub-
poena at preliminary hearings (RCr
3.07), bond reduction hearings (RCr
4.40), competency hearings (RCr
8.06), various pretrial motion hearings
(RCr 9.78), as well as at trial. Even
grand jury subpoenas (RCr 5.06) may
be used only for a proper purpose.

For example, the Commonwealth may
not use grand jury subpoenas as trial
preparation or as a “substitute for dis-
covery depositions which, absent court
order or agreement of parties, are not
permitted in a criminal case. RCr
7.10.” Such subpoenas must be
quashed if found to be issued for the
sole or dominant purpose of facilitating
discovery.’

In short, testimony compelled by sub-
poena in a criminal case must be for
a specific judicial proceeding at a
designated time in court, or at such
other place as the court may order.
The only form of “extrajudicial” testi-
mony that is authorized is pursuant to
RCr 7.10, which provides for a depo-
sition by court order, and requires
“notice to the parties”. Otherwise, a
witness deposition that meets the
threshold requirements of the rule
may be taken only by “agreement of
the parties”, which by implication re-
quires notice to all parties. From an
ethical perspective, the lawyer who
directs a witness to comply with a
subpoena in an unauthorized proceed-
ing misleads the witness as to his or
her obligation and thus violates RPC
8.3, which prohibits “conduct involv-
ing dishonesty, fraud, deceit or mis-
representation.” The lawyer who
fails to give notice, where required,
also violates RPC 3.4(c) by “inten-
tionally disobey[ing] an obligation un-
der the rules of a tribunal” and de-
ceiving the other party in violation of
RPC 8.3. Moreover, the improper
use of a subpoena to obtain state-
ments in a criminal case also may
violate RPC 3.4(a), in that it could
have the effect of “unlawfully ob-
structing another party’s access to
evidence ....”

II. The Use of a Subpoena to
Obtain Documents Ex Parte

The ethical principles discussed
above are equally applicable to situa-
tions when a subpoena is used im-
properly to obtain documents in a
criminal proceeding. As previously
noted, lawyers are not at liberty to al-
ter the terms of a subpoena, once is-
sued, by inviting a witness to comply
through document production in lieu
of attendance. According to the
Rules of Criminal Procedure, subpoe-
naed documents may be produced
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only before the Court in connection
with a judicial proceeding or properly
authorized deposition. Furthermore, a
lawyer who fails to give notice to all
parties of document production pursu-
ant to a subpoena duces tecum, en-
gages in deceitful conduct in violation
of RPC 8.3(c), and obstructs another
party’s access to evidence in violation
of RPC 3.4(a).

With the exception of one discrete
statutory provision [see discussion of

KRS 422.305(2), infra], document
production directly to a party’s lawyer
is in violation of the Rules of Criminal
Procedure and, thereby, RPC 3.4(c).
According to RCr 7.02, in addition to
testimony, a subpoena may “also
command the person to whom it is di-
rected to produce the books, papers,
documents, or other objects desig-
nated therein.” The Rule contem-
plates that subpoenas duces tecum
will normally direct the witness to
produce documents in connection
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with testimony at trial, a pretrial hear-
ing, or at a duly authorized deposi-
tion.> However, provision is made for
document production prior to trial or
submission into evidence, but that
production must occur “before the
court”, which may, in turn, “permit
the ... documents ... to be inspected
by the parties and their attorneys.”¢
Additionally, KRS 422.305 provides a
special procedure for the production
of medical records, and permits hos-
pitals to elect to produce “certified”
records in lieu of attendance at a pro-
ceeding. Although KRS 422.305(2)
allows delivery to the requesting
party, that party must deliver the
records to the clerk of the court after
the records are no longer needed for
a pretrial proceeding or deposition.’
KRS 422.300 allows the use of such
records in a criminal proceeding, but
requesting lawyers must comply with
the strict notice requirement to “all
other attorneys of record”.

The failure to give notice to opposing
counsel of documents produced di-
rectly to a lawyer’s office violates
RPC 3.4(a) by obstructing the oppos-
ing party’s access to evidence, RPC
3.4(c) by knowingly disobeying an ob-
ligation under the rules of a tribunal?,
and RPC 8.3(c) because such con-
duct is deceitful. Additionally, a party
not provided with notice is deprived
of the right to object to “unreasonable
or oppressive” demands® or to assert
any applicable privilege. However,
criminal cases present special con-
cerns where a defendant is the re-
questing party. KRS 500.070 pro-
vides that a defendant shall not be re-
quired to provide notice of a defense
prior to trial. Therefore, the Commit-
tee recognizes that circumstances
may arise where merely furnishing a
copy of the subpoena to opposing
counsel will, in effect, give notice of a
possible defense.!® Such concerns
are properly addressed to the appro-
priate tribunal, which may permit ex



parte orders under RCr 1.08(2)(a)."
Nonetheless, documents produced
pursuant to an ex parte order must
still comply with RCr 7.02(3) and be
produced before the Court, not to the
requesting lawyer.

From an ethical perspective, the is-
sues raised by this question are no
different than those raised by Ques-
tion I. By using a subpoena duces
tecum to obtain documents in a man-
ner other than intended by the rules,
or without proper notice, where re-
quired, the lawyer violates RPC
8.3(c) and 3.4(c), and may violate
RPC 3.4(a). Such use of the Court’s
processes and procedures to deceive
and gain an unfair advantage inter-
feres with the orderly administration
of justice and jeopardizes the right of
fair trial.

In conclusion, it should be noted that
this opinion focuses on the ethical is-
sues that arise in conjunction with the
use of subpoenas in criminal cases in
state court. This opinion was not
drafted to reflect rules of criminal
procedure in federal court or pro-
ceedings before administrative bod-
ies. The Committee notes, however,
that all members of the Kentucky Bar
Association are bound by the same
rules of professional conduct, irre-
spective of where they practice.
Each must comply with the rules of
the tribunal and may not engage in
conduct that is dishonest or otherwise
violates the rules discussed in this
opinion. |

Footnotes

1. The rules require a showing that the
prospective witness may be unable or
unavailable to testify at a trial or hear-
ing, that the witness’s testimony is ma-
terial and that it is necessary to take
the witness’s deposition in order to
prevent a failure of justice.

2. See Anderson v. Commonwealth, Ky.,
63 S.W.3d 135, 142 (2001) (finding that
a prosecutor who sua sponte dis-

missed a witness the prosecutor had
subpoenaed to testify at trial acted im-
properly.) See also KBA E-304 (1985),
quoting Georgia State Bar Disciplinary
Board, Opinion 40 (1984).

. Bishop v. Caudill, Ky., 87 S.W.3d 1, 4

(2002) (finding that the Common-
wealth’s post-indictment issuance of
subpoenas ad testificandum was for
discovery purposes.

. RCr 7.12 recognizes the special consti-

tutional concerns in criminal cases, re-
quiring that orders authorizing deposi-
tions “shall contain such specifica-
tions as will fully protect the rights of
personal confrontation and cross-ex-
amination of the witness by the defen-
dant.” See Anderson, supra, note 2.
Consequently, a lawyer who fails to
provide notice to opposing counsel is
in violation of both RPC 3.4(a) and (¢).
Furthermore, when a lawyer directs a
witness to comply with a subpoena at
an unauthorized proceeding, it is a
usurpation of the Court’s authority
over its own process (See, e.g., United
States v. Keen, 509 F.2d 1273, 1274 (6th
Cir. 1975) finding a U.S. Attorney’s act
of subpoenaing a witness to a pretrial
interview at his office to be the use of
a subpoena for an unauthorized pur-
pose under Fed.R.Crim.P. 17 and
“highly improper”). It also may be an
obstruction of another party’s access
to evidence, as well as the rights to
confrontation and due process (See
Ky. Const. Sec. 11 “in all criminal pros-
ecutions the accused has the right ...
to meet the witnesses face to face[.]”.
See also KBA E-356, noting that the
Kentucky Rules do not “suggest that
a lawyer may dragoon witnesses into
his or her office, under color of a ‘sub-

poena’ for a private interview”).

5. The use of coordinating conjunctions
in the provisions relating to document
production indicates that, usually, pro-
duction will occur in connection with
testimony. For example, RCr 7.02(3)
indicates that in addition to testimony
in subsection 1, a “subpoena may also
command the person” to produce
documents. Additionally, RCr7.10
states that a “court may ... order that
the witness’s testimony be taken by
deposition and that any designated ...
documents ... not privileged, be pro-
duced at the same time and place.”

6. RCr7.02(3). Contrast CR 45.02, which
provides for copies to all parties of
documents produced in lieu of atten-
dance. This provision is not appli-
cable to criminal proceedings under
RCr 13.04, because it is inconsistent
with RCr 7.02(3) providing only for
production and inspection before the
court.

7. See KRS 422.320. See also 45 CFR §
164.512(e) requiring either a court or-
der accompany a subpoena or satis-
factory assurances from the request-
ing party that notice has been given to
the subject of the records or that the
requesting party has secured a quali-
fied protective order.

8. See Munroe v. Kentucky Bar Associa-
tion, Ky., 927 S.W.2d 839, 840 (1996).

9. RCr7.02(3).

10. See King v. Venters, Ky., 596 S.W.2d
721 (1980) (holding that there is no
authority for requiring a defendant to
furnish a witness list to the Common-
wealth).

11. “[E]very paper relating to discovery
required to be served upon a party
unless the court otherwise orders, ...
shall be served upon each party.”
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A Series

By Professor Rick Bales

Footnotes

36; see, also, Redman v. Dept. of
Indus. Relations (1996), 75 Ohio St.3d
399,404, 662 N.E.2d 352, 357; Blue
Cross of Northeast Ohio v. Ratchford
(1980), 64 Ohio St.2d 256, 259, 18
0.0.3d 450,452,416 N.E.2d 614, 617}

cademics footnote everything. Brief writ-
ers footnote nothing. Each has something
o learn from the other.

Consider the following excerpt from an Ohio
Supreme Court case:

Fine enough through the first
three sentences, but after that my
eyes glaze over and I lose the text.
Putting the citations into footnotes
helps readers stay focused on the
point the writer is trying to make; the
readers need not look at the footnotes
unless the readers intend to research
the cases. Moreover, textual cita-

The legislative process and accountabil-
ity are the cornerstones of the demo-
cratic process which [sic] justify the
General Assembly’s role as lawmaker.
In contrast, administrative rules do not
dictate public policy, but rather expound
upon public policy already established
by the General Assembly in the Revised
Code. “The purpose of administrative
rulemaking is to facilitate an administra-
tive agency’s placing into effect a policy

Rick Bales is
a Professor of  tjons often substitute for transitions —

Law at Chase

College of Law, SISt the citations, and you'll often

find a very poorly-written paragraph.

declared by the General Assembly in
the statutes to be administered by the
agency.” Doyle v. Ohio Bur. Of Mo-
tor Vehicles (1990), 51 Ohio St.3d 46,
47,554 N.E.2d 97, 99, quoting Carroll
v. Dept. of Adm. Serv. (1983), 10 Ohio
App.3d 108,110, 10 OBR 132, 133,460
N.E.2d 704, 706. Yet determination of
public policy remains with the General
Assembly. State ex rel. Bryant v. Ak-
ron Metro. Park Dist. For Summit
Cty.(1929), 120 Ohio St. 464,479, 166
N.E.407, 411-12, affirmed State ex rel.
Bryant v. Akron Metro Park Dist. For
Summit Cty. (1930), 281 U.S. 74, 50 S.
Ct. 228,74 L. Ed. 710. Administrative
agencies may make only “subordinate”
rules. Beldon v. Union Cent. Life Ins.
Co. (1944), 143 Ohio St. 329, 342-43,
28 0.0. 295, 301, 55 N.E.2d 629, 635-

On the other hand,” overusing® footnotes,* or using
textual® footnotes,® can be equally’ distracting.® Cram-
ming six footnotes into one sentence may increase an
academic author’s footnote count and tenure chances,
but it’s unlikely to enhance a reader’s understanding of
the article. Similarly, “talking” footnotes cause the
reader to lose the point of the main text before the foot-
note ends.’ If the point you are making is important to
your argument, it belongs in the text. If not, cut it.

Here are some additional suggestions for using
footnotes and citations. First, don’t use small-type foot-
notes to evade page-limit restrictions.'® Second, com-
pose sentences so that, whenever possible, the footnote
falls at the end of the sentence. Finally, always use
proper citation form.

Footnotes on page 50
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2003 CLE

Award Recipients

Congratulations to the following members who have received the CLE award by
obtaining a minimum of 62.5 CLE credit hours within a three year period, in accordance
with SCR 3.680. The CLE Commission applauds these members for their efforts to
improve the legal profession through continuing legal education. Due to a space
limitation, the members who have renewed their CLE Award this year are not listed. A
comprehensive list of new award recipients and renewal recipients may be accessed
through the Kentucky Bar Association website at www.kybar.org.
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Jennifer K. Adams
George David Adams
Gary William Adkins
James Albert Adkins
Londa Jeanine Adkins
Edward C. Airhart
Mark David Alcott
Shawn Rosso Alcott
Robert M. Alexander
Jeffery Paul Alford
Mary J. Anderson
Nancy Eileen Anderson
Joseph Richard Ansari
Joseph V. Aprile, 11
James Shannon Arnold
Kristi W. Arthur
Denise Kirk Ash
Gretchen C. Avery
Henria Suzanne Bailey

William Bruce Baird, Jr.

Bonita K. Baker
Walter A. Baker
Elizabeth D. Baker
Craig Robert Banford
Stephen Gerald Barker
James J. Barrett, III
Rickey L. Bartley
Natalie Gayle Bash
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John M. Baumann, Jr.
Robert J. Beale

Anthony G. Belak
Richard V. Beliles
Heather Estes Bell
Melissa Dell Bellew
Gregory Allen Belzley
Douglas Glenn Benge
Michael A. Bennett
Stephen D. Berger
Joseph Allan Bickett
Deborah Anne Bilitski
Thomas Joseph Birchfield
Jonathan E. B. Black
Heather Lynn W. Blackburn
Jonathan M.B. Blanchard
Randy Jay Blankenship
Diane E. Bluhm

Henry E. Bomstein
Caleb Lenn Bottoms
Paul Richard Boughman
Janine Coy Bowden
David Joseph Bowling
Ramona Lynn Bowling

J Carleton Bowling

Jill Roland Brady

Sherry Brashear
Matthew W. Breetz

*%

Kimberly Combs Broughman
Aubrey C. Brown

Joe Blackburn Brown
John Edward Brown
Sherri Porter Brown
Valetta H. Browne
Chauncey E. Brummer
Cheryl Eades Bruner
Lisa Koch Bryant
Edward J. Buechel
Wayne Bunch

Sam Preston Burchett
Amy Catherine Burke

E Andre' Busald

John Marr Bush
Victoria D. Buster

Julie Ann Butcher
William R. Buzo

Paul Brent Calico

Harry Don Callicotte
Richard H. Campbell, Jr.
William F. Campbell
Thomas Lynch Canary, Jr.
David Marcus Cantor
John E. Carter

Mary P. Cartwright

Paul A. Casi, II

Robert E. Cato



Robert Lee Chaney
Jacqueline Lee Chauvin
Clifton B. Clark

Leslie Gaye Clemons
Boyd Tristan Cloern
Lee Lawrence Coleman
Nancy M. Collins

Roy Glenn Collins
John Allan Combs
Peggy Gross Comstock
Abram V. Conway
Vance Wayne Cook
Robert H. Cornett

Paul Wilburn Cox, Jr.
James M. Crawford
Douglas F. Crickmer, 111
Cynthia W. Crocker
Paul Kenneth Croley, 11
Jean Kelley Cunningham
Irwin H. Cutler, Jr.
Laura Anne D'Angelo
Denise Ann DAngelo
David Craig Dance
Lance Arthur Daniels
Michael Davidson
Samuel E. Davies

John E. Davis

Walter W. Davis
Rodney G. Davis
Patricia Ann Day

G. Phillip Deeb, Jr.
Truman L. Dehner
Timothy Denison

Lisa Ann Derenard
Kevin Michael Devlin
Richard J. Deye

Robert W. Dibert
Denise A. Dickerson
Harold E. Dillman
Robert Mark Doctrow
Laurel S. Doheny
Thomas A. Donan
Phillip H. Doty

Jack Keith Eardley
Martha Marie Eastman
Laura Rushing Eaton
Cher Reese Eaves

Ann Tabor Eblen
Drake William Ebner
Jeffrey Galen Edwards
Angela Logan Edwards
Michael D. Ekman
Darren Burton Ellis
Sharon S. Elliston
Peter Frank Ervin
Francis J. Faraci

Michael Joseph Farrell
Marvin Jacob Feldman
Michael J. Ferraraccio
Bruce Justin Ferriell
Nicholas W. Ferrigno, Jr.
Patricia K. Foley

Marisa Jill Ford

Christie Joyce Foster
Christopher S. Fox

Bruce William Franciscy
Betty O. Freedman
Christopher W. Frost
Benjamin C. Fultz
Geordie Dean Garatt
Larry D. Garmon

Tiffany Leshea Gash
Robert P. Gettys

Gaylee W. Gillim

Mary Jo W. Gleason
Jessica Godsey

Alvin Lee Goldman
Steven A. Goodman
Ruthanne Whitt Goodman
Shawn Cody Goodpaster
Laura Kelly R. Goodridge
Katherine C. Gordon
Richard Allen Greenberg
Jeffrey Jay Greenberger
Richard G. Griffith

John L. Grigsby

Esther Algaze Grossman
Chad Eric Groves

Lester B. Guier

Stephen C. Hall

Susan Jean Ham

John Patrick Hamm

Earl Fant Hamm, Jr.
Michael F. Hammond
Candice Elaine Hammons
Sharon Ruth Handy
Ronald Stephen Hansell
Albert Clark Harberson, 11
James E. Hargrove
William H. Harkins, Jr. Larry
Kenneth Harrington
Robert E. Harrison

Alan J. Hartman

Amy Jo Harwood
Kimberly Jenci Hawthorne
Lisa Nicole Hayden
Gregg Garth Heckley
Thomas John Hellmann
David Jack Herzig
Jacqueline K. Heyman
Sharon Kay Hilborn
Frank P. Hilliard

Lisa English Hinkle
Matthew Edelen Hite
Willis W. Hobson, V
James Godfrey Hodge, Jr.
Jeffrey Carl Hoehler
Paul Wesley Hoffman
Marjorie Hoge

Charles F. Hollis, III
Demetrius O. Holloway
Whayne M. Hougland
Paul John Houk
Juliette Alane House
Carrie Howard

Jerry Rhea Howard
Guy Edward Hughes
Derek D. Humfleet
Sidney L. Hymson
Leslie G. Hyslop
Wayne Alan Isaacs
Gregory K. Jenkins
Frank McGinnis Jenkins, 11
Walter Charles Jobson
A. Thomas Johnson
John A. Johnson

John Marcus Jones
Daniel Lee Jones, Jr.
Lawrence Lee Jones, 11
Jenny Lee V. Jones
Randall Keith Justice
Khalid Ahmad Kahloon
Louis Kawaja

Fredrick Ryan Keith

R. Michael Kelly
Laurie Goetz Kemp
Rachel Wagner Kennedy
Ellie Garcia Kerstetter
Philip D. Kessack
Courtney H. Kidd
Debra R. King

Sidney C. Kinkead, Jr.
Kevin Paul Kinney
Joseph R. Kirwan, 111
Bonnie C. Kittinger
Mathew Richard Klein, Jr.
Ralph William Kohnen
Bruce Andrew Krone
La Mer Kyle-Reno
Monica S. Lacy
Michael Lars Larson
Christopher N. Lasch
Richard Dean Lawrence
Norvie Lee Lay

Robert Grant Layton
Thomas John Leksan
Bobbi Jo Lewis

James D. Liles
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Colin Hugh Lindsay
Mary Janice Lintner

Beth Ann Lochmiller
Thomas Louis Lockridge
Ryan Richard Loghry
Douglas Thomas Logsdon
Sean Phillip Lohman

Lyn Taylor Long

Marc Allen Lovell
Melanie L. Lowe

Edwin J. Lowry, Jr.
James Frank Lummanick
Margaret Anne Lyndrup
Wendell V. Lyon, Jr.
Steven Hayden Lyverse
Linda Barth Magee

Kara Jill Mahaney-Justice
Ronald D. Major

T. Patterson Maney
Razvan A. Mares

Canton Gerald Martin
Matthew Joseph Martinez
Evaristo M.M. Martinez
Allie George Mason, Jr.
Andrea Leigh Mattingly
Kimberly Sue May-Downey
Kennis Maynard

Romano Louis Mazzoli
Robert E. McBeath
Tracey Jessup McCay
Robert Love McClelland
George Morris McClure, 11
Lance Edward McComis
Jerry Lee McCullum
Tyson Stewart McDonald
Shaun C. McEntire
Stephanie L. McGehee-
Shacklette

John Robert McGhee, Jr.
Robert Daniel McIntosh
Bernard L. McKay

Arch Cox McKay, 11
Colleen McKinley
Brendan Joseph McLeod
Beth H. McMasters

John Gary McNeill

Cory Wayne Meadows

J. Kenneth Meagher

John David Meyer
Jeftrey Thomas Middendorf
Mark Louis Miller

Relma Martin Miller
Carolyn Miller-Cooper
Stephen D. Milner

Dale B. Mitchell
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Joseph V. Mobley, Jr.
Elizabeth N. Monohan
William Henry Mooney
Christie A. Moore
Alice Annette Morgan-White
Dale M. Morris
Douglas H. Morris, 11
Jesse T Mountjoy
Robert M. Murphy
Theodore L. Mussler, Jr.
Christopher L. Muzzo
W. Douglas Myers
Patrick F. Nash

Mary Elisabeth Naumann
Kerry Lee Neff

Andrea Fried Neichter
Mark Allen Nelson
William D. Nesmith
Laura Lee New
Jennifer Sue Nicholson
Dana Cox Nickles

Paul Amold Nidich
Bette J. Niemi

Nicholas M. Nighswander
David E. Norat

James Michael Norris
Randall Edward Norris
David Paul Nutgrass
Mary Christine Nutter
Julie Ann O'Bryan
Richard Leo O'Malley
David Y. Olinger, Jr.
Gail C. Oppenheimer
Charles Ray Orange
Eileen Lynn Ordover
John Simcoe Osborn, 111
Angela Pergrem Owens
Brian Keith Pack
Michael J. Pahutski
Jeffrey Jude Paige
James D. Paitsel, Jr.
Sarah Barber Patterson
Thomas Hunter Payne
D. Patton Pelfrey
Heather G. Pennington
Larry W. Perry

Dinah Lynn Perry
Jason James Pfeil
Leslie G. Phillips

Susan D. Phillips
David A. Pike

Allen Carl Platt, 11
Richard E. Plymale
Tiffany G. Poindexter
Neva-Marie Polley

Hans George Poppe, Jr.
J. David Porter

Pamela H. Potter
Thomas Edward Powell, 11
Heidi Schultz Powers
Delores H. Pregliasco
Nicholas R. Pregliasco
Kathryn Ann Quesenberry
M. Gregory Rains
David B. Ratterman
Thomas Winston Rau
D. Gary Reed

Jason Vincent Reed
Anne Marie Regan
Rebecca Lynn Rice
Ward Durell Richards
Bobby Earl Ricks

Joan M. Riebel

Brian Alan Ritchie
Michael Robert Rivers
William Duke Roberts
Nancy Oliver Roberts
William Warner Roberts
James Michael Robinson
James Rice Robinson
Patrick C. Roemer

Raul Rosado, Jr.

John Robert Rosson, Jr.
Robert Allen Rowe, Jr.
Rebecca D. Rozmus
Ronald Joseph Russell
Anna Holmes Ruth
Vincent A. Salinas
Shelley M. Santry
Martha J. Schecter
Benjamin Seth Schecter
Charles G. Schmidt

W. Fletcher Schrock
Brian Lee Schuette
Susan Lynn Schultz
Rebecca F. Schupbach
Dan T. Schwartz

Gail Mary Sciacchetano
Tasha Kay Scott

Jan Shaw

Ann M. Sheadel

Jason Wesley Shepherd
Paula F. Smith Sherlock
Phillip Dane Shields
Karen Lee Shinkle
Benjamin T. Shipp
William C. Shouse
Richard Howard Shuster
Scott Alan Silk

Thomas Bruce Simpson, Jr.



William Dennis Sims
Diana L. Skaggs

Randy Gene Slone
AlanT. Slyn

Jennifer S. Smart
Kenneth H. Smee

David A. Smith

Eric Steven Smith

Eurie Hayes Smith, III
Denise M. Smith

Mitzie V. Smith

Chad Howard Smith
Timothy Smith

Jeffrey Lennon Spears
Scott D. Spiegel

Robert George Stallings
Linda P. Stallings
Jonathan Lee Stanley
Donald Ray Stephens, Jr.
Kelly Laraine Stephens
Kelly R. Menser Stevens
John F. Stewart

Effie Layne Stidham
Matthew P. Stoffel
James E. Story

Alan Crider Stout
Melanie Lee Straw-Boone
George Martin Streckfus
Susan Marie Streible
Gregory Thomas Stricker

Howard S. Sturm
Barbara Anne Sullivan
Gabrielle A. Summe
William L. Summers
Michael Chad Surrey
Carolyn Ann Taggart
Sarah B. E. Tankersley
Amold S. Taylor
Rhonda Evon Taylor
Tamara S. Taylor-Pitts
Christopher L. Thomas
Daniel N. Thomas
Linda Bernice Thomas
Lisa Hughes Thomas
Nick Curtis Thompson
Peggy L. Tolson

Allen C. Trimble
David Clyde Trimble
Bobby Knox True
Kenneth J. Tuggie
Stanley Thomas Turner
Jay Phillip Tumer
Charles Willis Vaughn
Leslie Ellen Vidra
Ralph H. Von Derau
Richard Adolph Walker
Theodore B. Walter
James Eric Wampler
David Michael Ward
Kevin Wayne Weaver

Lee Ann Webb

James Michael Wells
Rosemary D. Welsh
Diana Jean Werkman
Susan Simpson Wettle
Paul Lewellin Whalen
Charles F. Whelan
Tamela Jane White
Natalie Moore White
Robert Andrew White
Robert Dee Wilkey
Charles Evans Wilkinson
David Lewis Williams
Michael Lee Wilson
William C. Wilson, II1
Susan Michele Wilson
Michael V. Withrow
Otto D. Wolff, IV
Roger Jackson Wolford
Dennis F. Wolford
Donald R. Wood
Randall L. Wright
Christina Sue Yager
Jeffrey J. Yost

Stephen A. Yussman
Joseph J. Zaluski
Laurence John Zielke, 111
Eric Peter von Wiegen

NEW LAWYERS’ PROGRAM REQUIREMENT

New admittees to the Kentucky Bar Association are required to complete the New Lawyers’ Pro-
gram within twelve months of the date of admission unless they have practiced in another juris-
diction for a minimum of five years. For answers to questions about the New Lawyers’ Program or
your completion deadline, please contact Sherry Hayden at 502-564-3795. Register online at

www.kybar.org.

Upcoming programs are as follows:

APRIL 20-21, 2004
Four Points Sheraton
Lexington, Kentucky

OCOTOBER 13-14, 2004
Louisville, Kentucky

é

K
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Effective Legal Writing
Continued from page 41

Footnotes

1.

Chambers v. St. Mary s Sch., 697
N.E.2d 198 (Ohio 1998). I have bor-
rowed this example from MARk
PAINTER, THE LEGAL WRITER 44-46
(2002).

. This phrase functions as a transition,

see Rick Bales, Transitions, 66 BENCH
& Bar 35 (Sept. 2002), that indicates
negation. See TERRI LECLERCQ, EXPERT
LecaL WRITING 106 (1995). Mid-sen-
tence citations, like the first sentence
in this footnote, are especially dis-
tracting.

. “To use too much or too often.”

WEBSTER’S NEW UNIVERSAL UN-
ABRIDGED DicTioNARY 1031 (1989).

. See generally ELiZABETH Fajans &

Mary R. FALK, SCHOLARLY WRITING
FOR Law StupenTs 105-20 (2d ed. 2000);
BryaN A. GARNER, THE REDBOOK: A
ManNuAaL ON LEGAL STYLE 117-20
(2002); LeCLECqQ, supra note 2, at 55-
59; PAINTER, supra note 1, at 40-46.

. See Fajans & FaLk, supra note 4, at

115 (“Textual footnotes provide dis-
cursive commentary supplementing
the text.”). Textual footnotes often are
known as “talking” footnotes. See
infra note 8 and accompanying text.

. See supra note 4 and accompanying

text.

. I personally find textual citations more

distracting than the overuse of foot-
notes, perhaps because I’ve been an
academic for several years and have
become more acclimated to them. Of
course, that’s just my opinion, and
others may differ. Especially practitio-
ners. See UNIVERSITY OF ILLINOIS LAwW
Review MEMBERS’ PackeT at V-1 (2002-
03) (“The real thrill [of writing a foot-
note] is the feeling of freedom to
ramble at the reader’s expense.”).

. PAINTER, supranote 1, at41.
. UNIvERSITY OF ILLINOIS LAW REVIEW

MEMBERS’ PAckET at V-1 n.3 (2002-03).
See, e.g., supran.6.

10. See GARNER, supra note 4, at 120 (de-

50

scribing sanctions that courts have
imposed for this transgression).
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Kentucky Bar Association
Annual

Studert Waiting

Students currently enrolled in UK, Brandeis or
Chase Law Schools
may submit their previously
unpublished articles into the competition.

1st Place $500
and possible publication in Kentucky Bench & Bar,

the official journal of the KBA.
2nd Place $300

3rd Place $200

Articles should be of interest to Kentucky practitioners
and should be limited to 5000 words or less,
which includes footnotes.

Deadline: Entries must be received
NO LATER THAN June 1, 2004 to:
Communications Department
Kentucky Bar Association
514 West Main Street, Frankfort, KY 40601-1883




MK entucky Bar News

Law Day 2004
To Win Equality by Law: Brown v. Board at 50

In a composite Nation like ours, made up of almost every variety of the human family, there should be, as
before the Law, no rich, no poor, no high, no low, no black, no white, but one country, one citizenship,
equal rights and a common destiny for all.

Frederick Douglass

America’s circuitous march toward equality has changed our society and our institutions in ways the founders
could not have imagined, profoundly reshaping the nation’s attitudes and values along the way. The law has been
instrumental in these changes, and has been
influenced by them in turn. Through law and the
courts, one group of Americans after another has
redefined “equality” in a fiercely contested process
that may never be complete.

No milestone in this process is more important than
the Supreme Court’s 1954 ruling in Brown v. Board
of Education. The culmination of a long line of court
cases brought by the NAACP Legal Defense Fund,
Brown not only struck down laws segregating public
schools, but also sounded the death knell for
government-sanctioned segregation generally, made
all Americans more aware of our Constitution’s
promise of equality, and helped launch the civil rights
movement.

Law Day 2004 will celebrate the 50th anniversary of
this historic case. By commemorating the Court’s
decision in Brown, Law Day can help illuminate the
meaning of equality in our democracy and the role of

law, advocates, and courts in establishing and
poing s LAW DAY w1, 2004
Local bar associations across the Commonwealth of may I

Kentucky will participate in Law Day events and
observances that will begin on May 1,2004. The
Kentucky Bar Association will honor outstanding achievements in local bar activities through its Annual Law Day
Competition. Local bar winners in the small, medium and large bar categories will receive monetary awards and
will be recognized at the 2004 KBA Annual Convention. Deadline for entries into the KBA Law Day
Competition is May 31, 2004. To obtain an entry form, call the KBA at (502) 564-3795.

T0 WIN EQUALITY BY LAW

Brown v. Board at 50
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DO YOU KNOW AN OUTSTANDING YOUNG LAWYER?
The Kentucky Bar Young attorneys meeting either of the following criteria
Association Young are eligible for nomination:
Lawyers Section is
accepting nominations 1. Attorneys under age 40; or
for the 2004 Outstand- 2. Attorneys who have practiced law fewer than ten
= ing Kentucky Young years regardless of age.
Lawyer Award. The
o award, which will be KBA members may nominate fellow members of the bar.
presented during the Self-nominations will be accepted. To obtain a nomination
= YLS Iluncheon at the form. ol 1l N
2004 KBA Annual , please call or write to:
= Convention, recognizes _
- an individual with Walter Aden Hawkins .
distinguished service P.O. Box 10120, Bowling Green, KY 42102
o and accomplishments Phone: (270) 782-6000 Fax: (270) 782-8820
in legal, civic and Email: whawkins@hughesandcoleman.com
~ community areas. Nominations must be received by April 9, 2004.
‘<
We make it easy for attorneys
™=

to compare their current
professional liability insurance

“See for yourself
Request a no-obligation quotation of rates.
You can do it quickly online at:

www.attorneys-advantage.com/aaa5

* A Range of Limits and ¢ Full Prior Acts Coverage
» Deductibles Available Available to Qualified Firms~"
e A Streamlined Application * Risk Management Quarterly
Process Newsletter
* Free “Tail” Coverage Available to ,
Qualified Attorneys Aw ttorneys
dvantage®

or Contact — Robin Fisher ¢ Ph.(502) 561-1529

9B0AQO03benchnbar
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Young Lawyers
We Want You!

By Walter Hawkins & SECTION OF KENTUCKY

Tom Russell

The Young Lawyers’ Section (YLS) is always looking for ways to not only help its membership, but also
to allow its membership to become involved. In the past, the YLS has offered informative CLE programs and
others designed to help new lawyers become acclimated to their new profession. In addition, the YLS has
undertaken several public and membership service projects with the aim of improving both communities and the
young lawyers who practice in them.

The YLS is only as good as the members it tries to serve, and is therefore asking for your help in order
to boost participation and offer services which are needed by Kentucky’s young lawyers. The YLS Executive
Board is made up of several committee chairpersons. Below is a list of the committees and their respective
chairs. Please contact these chairpersons if you are willing to help or if you have an idea on how to make the
YLS even better.

MEMBERSHIP: Membership is open to any attorney in practice for less than ten years or is under the age of
forty. Contact Ryan Reed at ryan@elpolaw.com for more information.

CLE: Young lawyers do have a voice when it comes to CLE. Please contact Brad Breeding at
blbreeding@farmerlaw.com or Katherine Hornback at khornback@crlawlex.com for more information if you
would like to get involved in this committee.

OUTSTANDING YOUNG LAWYER: Each year we recognize an Outstanding Young Lawyer at the KBA
Convention. Please submit nominations to Walter Hawkins by calling (270) 782-6000 or via e-mail to

whawkings@hughesandcoleman.com on or before April 9,2004.

NEW LAWYERS SKILLS PROGRAM: Each year the YLS helps new attorneys transition from law school
to the practice of law. We also host a reception after the first day of meetings to begin the networking process.
If you would like to get involved in this program, please contact Walter Hawkins for more information at

whawkins@hughesandcoleman.com.

PUBLIC SERVICE PROJECT: Each year YLS members work to better local communities through public
service. Please contact Robert Dilts at rdilts@aswdlaw.com for more information.

NEWSLETTER: The YLS is now proud to present a quarterly newsletter to keep all of our members informed
of section news and other important information. Please contact Scott Laufenberg at slaufenberg@kgslaw.com
or Jennifer Moore at jmoore@WHF-Law.com for more information.

MEMBER SERVICE PROJECT: This year the project will center on providing information pertaining to
young lawyers offering pro bono services as Guardian ad Litems. For more information, please contact A.J.
Schaffer at ajs@gdm.com or Tom Russell at trussell@kgslaw.com.
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Louis D. Brandeis
School of Law

Dean Laura Rothstein

REFLECTING
ON OUR HISTORY

The year 2004 marks the 50th
anniversary of the landmark decision
in Brown v. Board of Education, a
decision that has had major impact
on race and American society. The
Brandeis School of Law is con-
nected with three significant public
figures whose work is relevant to
issues of race and society. Justice
Louis D. Brandeis, before going on
the Court, wrote what is known to-
day as the first “Brandeis brief,”
which was the first time law and
economics and social science re-
search was used in a Supreme Court
brief. It was used to advocate for
limited working hours for women.
This model was used by advocates
writing briefs in the Brown v. Board
of Education case over half a cen-
tury later. This research was per-
suasive in the Court’s decision that
separate schools could not be equal.
Justice John Marshall Harlan was
famous for his dissent in Plessy v.
Ferguson in which he alone stated
that separate could not be equal.
The Brandeis School of Law houses
many of Justice Harlan’s most sig-
nificant personal papers and others.
And finally, Wilson W. Wyatt, Sr. for
whom the main law school building
is named was a significant figure in
the desegregation of the University
of Louisville.

continued opposite column
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University of Kentucky
College of Law

. Lifetimes of Service . . .

Whenever 1 hear a “joke” in which a lawyer plays the cheap punch line,

" whenever [ see a late-night huckster promising to make everyone involved in

- motor vehicle accidents rich, I remember those lawyers all around us who, in

. many different ways and in many different settings, quietly serve their

- communities. People like Professor Burt Ham, Governor Ned Breathitt, Carroll
. Redford, and Paul Van Booven, all of whom we have recently lost.

Each of these individuals exemplified the lifetime of service so cheerfully

. given by so many of our graduates; lives which change their communities in such
* positive ways but for which we so inadequately express our appreciation. They

- differed in how they contributed, but not in the qualities that made their

. contributions special.

Professor Burt Ham taught generations of students at the College of Law. A

. knowledgeable and effective classroom teacher and law reformer, Professor
* Ham was also a role model. A gentleman both in and out of class, his quiet grace
. demonstrated to his students that it is possible to be both effective and pleasant.

Governor Ned Breathitt’s contributions to the Commonwealth are well-

- known; his contributions to the legal profession and the College of Law are

. perhaps less public. His service to the University of Kentucky and the College

- of Law was thoughtful and unstinting. I continue to be impressed by the number
. and range of lawyers who have told me how Governor Breathitt advised them,

- how his private words of encouragement helped them.

Carroll Redford’s contributions came as a lawyer in private practice, a lawyer

" in public service, and as an active member of the bar association. Lawyers in

- Barren County and beyond speak fondly of Carroll and of his many contributions
. to the legal profession in the Commonwealth. He was also a loyal friend of the
- University and the College of Law.

Paul Van Booven made his contributions as a lawyer for a public institution,

- the University of Kentucky. Upon graduation from law school Paul immediately

- became an associate dean. Paul was central in the creation of the administrative
" structure of the law school. More importantly, the many students he advised,

- mentored and encouraged are a credit to his tenure. Paul later moved to the

. office of the University’s general counsel, and once again he flourished. Two

- years ago Paul delivered the commencement address for the law school. I asked
. him to give the talk both to thank him for his years of service and to hold him out
" to the graduating students as a role model. In a lifetime of knowing and working
- with lawyers of all kinds, I said by way of introduction, I knew of none better

. than Paul and very few his equal.

Like Professor Ham, Governor Breathitt and Carroll Redford, Paul Van

. Booven was an exceptionally good lawyer in the technical sense. He had a

- wonderful memory for the law and the intuitive sense for what the precedents

. would prove to be that marks a good lawyer. He also had the far-ranging

" intellect to discover what the law should be in emerging areas by looking to other
- areas for guidance.

But, again like the others, it was Paul’s traits of character that marked him as

* an exceptional lawyer. We all know lawyers who are smart and who are
. technically proficient, but who fail to inspire the confidence of their clients to turn
© them from lawyers into counselors. It was here that Paul excelled. Having the
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University of Kentucky as his only client, Paul needed to deal with a
tremendous range of individuals within the institution. He needed to have their
confidence, he needed to make them comfortable enough with him that they
would come to him early, as problems were developing, and not wait until a
situation had gotten out of hand. He needed to be a trusted advisor, and he
was. If he had the personal character within the University to make him a
valued counselor, and he did, Paul also had the external character to make him
a lawyer among lawyers. His word was good, he knew when the interests of
his client were best served by cooperation rather than confrontation, he knew
that his client was sometimes best served by admitting a mistake and taking
appropriate action, and he valued the relationships he had with other lawyers in
" the community. And he was a wonderful companion and a renowned teller of
stories, as are the best of our colleagues.

The careers of Professor Burt Ham, Governor Ned Breathitt, Carroll
Redford, and Paul Van Booven are emblematic of the best in our profession.
They represent all of the lawyers throughout the Commonwealth who make
this an immeasurably better place. And all the tawdry witticisms and midnight
hucksterism in the world will not change that balance.

E” Salmon P. Chase
4y College of Law

Northern Kentucky Law Review 2004 Symposium Focuses on Cam-
paign Finance Reform

The Northern Kentucky Law Review presented its 2004 symposium entitled
“Campaign Finance Reform After Federal Election Commission v.

McConnell” on Saturday, February 14, 2004, at the Radisson Hotel at 668 West .

Fifth Street in Covington. The symposium was hosted in conjunction with
Keating, Muething and Klekamp PLL; Adams, Stepner, Wolterman & Dusing
PLLC; Taft, Stettinius & Hollister LLP and Salmon P. Chase College of Law
Alumni. The symposium featured prominent legal scholars and practitioners
who are experts in the area of constitutional law, the First Amendment, and
election law. Copies of the Campaign Finance Reform Symposium issue of the
Northern Kentucky Law Review will be available for $10 each. For more in-
formation, please call the Law Review office at (859) 572-5444.

Chase Law Library Hosts “Prepare to Practice” Series for Chase Stu-
dents

The Salmon P. Chase College of Law Library once again hosted the “Pre-
pare to Practice” series. The first program in the series entitled “Trial Practice:
Investigating the Background of an Opposing Expert,” was held on Tuesday,
February 24, 2004. Jeff Rosenstiel, with the law firm of Frost Brown Todd

- ful Summer Clerking Experience” was held on Thursday, March 4, 2004. The
speakers were Barbara Silbersack of Thompson, Hine & Flory and Mary Lynn
Wagner of Keating, Muething & Klekamp. Food and prizes were offered at
each event. The events were co-sponsored by the Chase Law Library, the Cin-
cinnati Bar Association, LexisNexis and Westlaw. Chase Professor Carol Fur-
nish coordinated the event.

LUNMINE NIEWS

The anniversary of the Brown

. decision will be marked at the law

* school and the University of Louis-

- ville with a year of events and pro-

. grams relating to issues of race in

- society. The kick-off event for the

: University was the February 3 pre-
- sentation by Linda Brown Thomp-

- son and her sister, Cheryl Brown

. Henderson (whose family was part
- of the historic event). That event

- was attended by an audience of

. over 500 members of the university
- community. The Brandeis School

- of Law hosted a diversity forum on
. February 2, with a panel discussion
*on Brown v. Board of Education:

. Its Legacy in Louisville. Panelists

. Blaine Hudson, Dean of the College
- of Arts and Sciences; Joseph

. McMillan, professor emeritus of the
. College of Education and Human

- Development; attorney Steve Por-

. ter; and Professor Enid Trucios-

" Haynes discussed school desegrega-
- tion in Louisville today.

The Harlan Lecture speaker will

- focus on our history and legal per-

. spectives resulting from the Brown

- decision. Other events planned for

. the year include display of the briefs
. from the Brown Supreme Court

- case and a law library photo display
. about the segregation and desegre-

- gation of legal education in Louis-

- ville. The Warns Institute on Labor
. and Employment Law will include a
- discussion of race discrimination in

- employment. The law school has a

. partnership with Central High

"~ School. This year an essay contest
’ - for Central High School students
served as speaker. The second program, entitled “Expert Advice for a Success- * .11 focus on the topic of Brown v.
" Board of Education. Finally, fac-

- ulty members have been encouraged
. to include attention to this landmark

* decision in appropriate classes

- throughout the year.
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Before You
Move... éﬁ?\,

“@o

Over 14,000 attorneys
are licensed to practice in
Kentucky, and it is vitally
important that you keep
the KBA informed of your
correct mailing address.*

Pursuant to rule SCR
3.175, all KBA members
must maintain “a current
address at which he or she
may be communicated
with by mail.”

If you move, you must
notify the Executive Direc-
tor of the KBA within 30
days. Please include your
5-digit KBA member
identification number.

Send address changes to:
Kentucky Bar
Association
Executive Director
514 W. Main St.
Frankfort, KY
40601-1883

* Announcements sent to the
Bench & Bar’s Who, What,
When & Where column do not
constitute a formal address
change with the KBA.
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SUMMARY OF MINUTES
KBA Board Of Governors Meeting
November 14-15, 2003

- The Board of Governors met on Friday and Saturday, November 14-15, 2003.
. Officers and Bar Governors in attendance were President J. Stevenson, President-
© Elect K. Westberry, Vice President D. Sloan, Immediate Past President S. Catron,
- Young Lawyers Section Chair S. Hiestand, Bar Governors I* District C.
. Woodall, M. Whitlow; Bar Governors 2 District — C. English, Jr.; 3" District
- —J. Dyche, R. Madden; 4" District — J. White, M. O’Connell; 5* District — S.
. Kinkead, Jr., D. McSwain; 6" District — B. Bonar, and 7" District — D. Combs,
. J. Rosenberg. Absent: House of Delegates Chair L. York; House of Delegates
- Chair-Elect L. Hopgood; Bar Governor M. Grubbs and Bar Governor C. Moore.

. In Executive Session, the Board considered nine (9) default cases, involving four
- lawyers, and one (1) restoration matter. Robert Coleman of Paducah and Roger
. Rolfes of Florence, non-lawyer members serving on the Board pursuant to SCR
" 3.375 participated in the deliberations.

. In Regular Session, the Board of Governors conducted the following business:

. o Heard status reports from the Budget and Finance Committee, Client

Assistance Program, Donated Legal Services Committee, Lawyers Assistance
Program, Office of Bar Counsel and Rules Committee.

- Hearda report from the Louisville Bar Association’s Task Force on Diversity

concerning diversity topics.

- o Sheila Hiestand, Chair of the Young Lawyers Section, reported that there is a

great group of new lawyers involved in the section this year, and that the YLS
programming for the 2004 Annual Convention was well underway.

e Heard a report from President Stevenson regarding the plans for the 2004

Annual Convention to be held June 23-25 at the Lexington Convention Center
and Radisson Plaza Hotel in Lexington.

¢ Approved the re-appointment of Stephen D. Wolnitzek as the lawyer member

and J. David Boswell as the alternate lawyer member to the Judicial Conduct
Commission for another four (4) year term.

e Executive Director Bruce Davis reported that Robert C. Ewald and David

C. Stratton are candidates for the Office of Vice President. A statewide

election will be held with ballots being mailed to all members of the Bar on
December 15, 2003.

. ® Heard a report from Executive Director Bruce Davis regarding the status of

the WING II construction project.

e Approved the 2004 Holiday Calendar for the KBA Staff.
. & Approved a motion to refer the abolishment of the House of Delegates to the

Rules Committee to draft a rule change as well as formation of a body to take
responsibility of the arbitration function.

. Approved as a proposed formal ethics opinion KBA E-422 regarding the

subject of the use of Subpoena Duce Tecum to obtain documents from a non-
party in a Civil Case in state court. KBA E-422 will be scheduled for publication
in the Bench & Bar magazine under the provisions of SCR 3.530.

o Approved as a proposed formal ethics opinion KBA E-423 regarding the

subject of the use of a Subpoena to obtain extrajudicial witness statements or
documents in a criminal case. KBA E-423 will be scheduled for publication
in the Bench & Bar magazine under the provisions of SCR 3.530.



Kentucky Bar Center Trustees Reappointed

The Supreme Court of Kentucky announces that Justice Janet L. Stumbo
has been reappointed to the Kentucky Bar Center Board of Trustees. As a
trustee of the Kentucky Bar Center, Justice Stumbo participates in the gov-
erning body for the headquarters of the Kentucky Bar Association, which
serves more than 14,000 attorneys statewide. Members of the six-person
board serve three-year terms. Justice Stumbo, of Prestonsburg, is the first
woman elected to the Kentucky Court of Appeals and the Supreme Court of
Kentucky. She earned her bachelor’s degree from Morehead State Univer-
sity and her J.D. from the University of Kentucky College of Law.

Frankfort attorney William M. Johnson has been reappointed to the Ken-
tucky Bar Center Board of Trustees by the Kentucky Bar Association Board
of Governors. Johnson participates in the governing body for the headquar-
ters of the Kentucky Bar Association as a trustee of the Kentucky Bar Cen-
ter. He will serve a three-year term. Johnson earned his undergraduate de-
gree from the University of Louisville and his J.D. from the University of
Louisville School of Law.

CLE Non-Compliance Suspensions

Please Take Notice: The following members have been suspended from the
practice of law by the Supreme Court of Kentucky as a result of their non-
compliance with the annual minimum continuing legal education requirements
of SCR 3.661 for the 2002-2003 educational year. The suspension Orders
were entered on January 16, 2004.

{:’S.I(])jn Gr;:Ig Am;ckl Douglas Edward Jones

tHiam benty Fogie Jeffrey Calvin McKenzie
Gregory Alan (Gabbard John Jeffrey Patterson
Rober? Michael Qoldberg 7. Randall Reinhardt
Ann Lindsay Haight

'~ Benjamin C. Hall Robert Lee Treadway, Jr.

N Your Link

Toum to the
= = Legal World

KENTUCKY BAR
ASSOCIATION WWW.

Advancing the Profession through k b a r o r
Leadership, Ethics and Education. [ ]

- Y

\. J .

To
KBA
Members

Do you have a matter
to discuss
with the KBA’s Board
of Governors?
Board meetings are
scheduled on
May 14-15, 2004
June 22, 2004
July 23-24, 2004
To schedule a time on
the Board’s agenda
at one of these
meetings, please
contact
Bruce Davis or
Melissa Blackwell
at (502) 564-3795.
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T Memoriam

L4 ST 22 s R

William H. Bixler
Covington

Allen R. Brown
Louisville

Thomas B. Choate
Richmond, VA

Clayton V. Cramb, Jr.
Nashville, TN

Frank J. Dougherty, Jr.
Louisville

Ellen B. Ewing
Louisville

Julian R. Gabbard
Lexington

Willburt D. Ham
Lexington

M.B. Harlin, Jr.
Bowling Green

Donald C. Morris
La Quinta, CA

James A. Nolan
Covington

Louie B. Nunn
Versailles

George A. Rechtin
Cleveland, OH

Carroll M. Redford, Jr.
Glasgow

Patricia Joann Shipman
Charleston, WV

Joseph C. Spalding
Louisville

Paul C. Van Booven
Lexington
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- ONTHE LOCAL SCENE LTy ““i

. Harrison County Bar Association

Elects New Officers

. New officers have been elected for the Harrison County Bar Association.

Bradley K. Vaughn is serving as president; and Ed Culbertson is serving as

- vice president. Dorothy Jo Mastin is serving as secretary-treasurer. Charles

W. Kuster, Jr., John Lair, and Bradley K. Vaughn are also serving as trustees
of the Harrison County Law Library. The Harrison County Law Library is
located on the second floor of the Harrison County Justice Center in

. Cynthiana.

. Barbara Bonar Donates Qil Painting
" For Children’s Law Center Event

- The first annual Champion Chefs’ Cooking for Children was held at the Marriott
- RiverCenter in Covington. The event raised awareness and financial support

. for Covington’s Children’s Law Center, Inc. Local artist and attorney, Barbara
. Bonar, donated a commissioned, signed and framed oil painting for the event.

- Bonar’s work in oil entitled “Quality of Mercy” was auctioned by Margo

. Grubbs, local auctioneer and attorney. Thousands of dollars were raised for the
- Center from the auction. Bonar’s oil painting was then donated back to the

- Center to hang in the office. Her art has been featured in exhibits across the

. nation, including the Frankfort Public Library, the York Street Café in Newport,

- the Covington First Annual Art of Discovery, and at Workplace Fairness in Se-

- attle, Washington and Monterey, California. She has committed to donate cer-

. tain paintings of hers to various charitable and non-profit organizations that in-

- clude Dress for Success of Cincinnati, New Perceptions, Inc., Covington Catho-
- lic High School, St. Agnes School in Ft. Wright and the Northern Kentucky Bar
. Association. Bonar owns and manages a law practice in Covington where she

- focuses her practice primarily in employment litigation.

Kentucky Bar Foundation
2004 Golf Scramble

at
Marriott Griffin Gate

Resort & Golf Club
Lexington, KY

An event of the Kentucky Bar Association 2004 Convention

Friday, June 25th 1 Shotgun Start
1:30p.m.

Entry fee — $95.00

(includes cart & green fees, beverages and hors d’oeuvres)

For registration and/or sponsorship information, please call the
Kentucky Bar Foundation at 800-874-6582 (KY) or 502-564-3795.




WHO, WHAT, WHEN & WHERE

ON THE MOVE

Joe C. Savage, Robert L. Elliott,
Cory M. Erdmann, Kris D.
Mullins and Escum L. Moore, 111
are pleased to announce the forma-
tion of the law firm of Savage,
Elliott, Moore, Mullins &
Erdmann, LLP. Robert J. Turley
and Escum L. Moore, Jr. will serve
as Of Counsel to the firm. The firm’s
offices are located at PNC Bank
Plaza in Suite 810 at 200 West Vine
Street in Lexington. The members of
the firm may be reached by telephone
at (859) 233-2700. Savageisa
graduate of the University of Ken-
tucky College of Law and Harvard
Law School. Elliott is a graduate of
Centre College and the University of
Kentucky College of Law. Both Sav-
age and Elliott are past presidents of
the Kentucky Bar Association.
Erdmann is a graduate of the Univer-
sity of Virginia and the University of
Kentucky College of Law. Mullins is
a graduate of the University of Ken-
tucky and the University of Kentucky
College of Law. Moore is a graduate
of Centre College and the University
of Kentucky College of Law. Robert
Turley and Escum L. Moore, Jr. are
both graduates of the University of
Kentucky College of Law and fellows
of the American College of Trial
Lawyers. The firm will practice in
the areas of general civil litigation,
personal injury, medical negligence,
products liability, employment dis-
crimination, commercial litigation and
construction litigation.

Robert L. Elliott

Joe C. Savage

Escum L. Moore, IIl ~ Michelle L. Mees
The Hume Law Office in Louisville
is pleased to announce that Michelle
L. Mees has joined the office as an
associate. Mees received both her
M.B.A. and her J.D. from the Uni-
versity of Louisville. She will prac-
tice in the area of general civil litiga-
tion.

The Covington law firm of
Wolnitzek & Rowekamp, P.S.C. is
pleased to announce that Shane C.
Sidebottom has become associated
with the firm. Sidebottom will con-
tinue his practice in U.S. immigration
law, civil litigation and criminal law.

Bill Garmer and Steve O’Brien are
pleased to announce the continuation
of their practice as the firm of
Garmer & O’Brien, L.L.P. located
at 141 North Broadway in Lexington.
Their practice concentrates in prod-
ucts liability, medical negligence, per-
sonal injury and commercial litigation.
Both Garmer and O’Brien earned a
J.D. from the University of Kentucky
College of Law.

Woodward Hobson & Fulton,
L.L.P. is pleased to announce the
election of Donna King Perry as
managing partner. In addition, An-

gela Logan Edwards has been
made a partner. Rebecca L. Didat,
Andrew D. Dill, Joseph P.
Donohue, Puja Gakhar and Wendy
C. Hyland have joined the Louisville
office as associates. Todd D.
Willard has joined the Lexington of-
fice as an associate. Perry has prac-
ticed at Woodward’s Louisville office
since 1995 and has been a partner
since 1997. She earned her B.A.
from the University of Texas in 1986
and her J.D. from the University of
Louisville in 1989. Perry practices in
the areas of labor, employment and
general litigation. Edwards practices

Wendy C. Hyland

Andrew D. Dill

Joseph Donohue Puju Gakhar

Todd D. Willard
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in the Louisville office. She is a 1991
cum laude graduate of Transylvania
University and a 1994 graduate of
the University of Kentucky College
of Law. Edwards practices in the ar-
eas of commercial litigation, ERISA
litigation, and accountant and attorney
malpractice defense litigation.

Dinsmore & Shohl LLP is pleased
to announce that Sterling W. Colvin
and J. David Brittingham have
been named partner in the Cincinnati
office and Michael M. Hirn and R.
Kenyon Meyer have been elected
partner in the Louisville office.
Whitney A. Howard has also been
hired to practice in the litigation de-
partment of the Lexington office.
Colvin earned her B.A. with distinc-
tion from the University of Kentucky
in 1992. She earned her J. D., cum
laude, from Salmon P. Chase College
of Law at Northern Kentucky Uni-
versity in 1995. Colvin focuses her
practice on commercial and residen-
tial real estate acquisitions, leasing
and financing. Brittingham earned
his B.F.A. from the University of
Mississippi in 1988 and his J.D., cum
laude, from Salmon P. Chase College
of Law in 1993. His practice in-
cludes general litigation and dispute
resolution with an emphasis on prod-
ucts liability, mass tort and complex

litigation. Hirn earned his B.A. from
the University of Virginia in 1987 and
his J.D. from the College of William
and Mary Marshall-Wythe School of
Law in 1994. Hirn practices in the
area of general litigation with an em-
phasis in business litigation, contract
disputes, hospital and health care law,
professional liability, products liability,
intellectual property and construction
law. Meyer earned his B.A. from
the University of Notre Dame in
1992 and his J.D. from the Louis D.
Brandeis School of Law at the Uni-
versity of Louisville in 1995. Meyer
practices in the areas of labor and
employment litigation, first amend-
ment and media law, commercial liti-
gation, business competition and
criminal law. Howard earned her
B.A., summa cum laude, from the
University of Kentucky in 2000. She
earned her J.D., magna cum laude,
from the University of Kentucky Col-
lege of Law in 2003 and was elected
to the Order of the Coif.

Wise DelCotto PLLC is pleased to
announce the addition of Dean A.
Langdon and Heather G.
Pennington to the Lexington firm.
Both Langdon and Pennington earned
their J.D. from the University of
Kentucky College of Law. They will
both focus their practice in debtor/

and must be submitted in writing to:

Have an item for Who, What, When & Where?

The Bench & Bar welcomes brief announcements about member place-
ments, promotions, relocations and honors. Notices are printed at no cost

Managing Editor, Kentucky Bench & Bar, 514 West Main St., Frankfort,
KY 40601-1883. There is a $10 fee per photograph appearing with an-
nouncements. Paid professional announcements are also available.

Please make checks payable to the Kentucky Bar Association.

The deadline for announcements appearing in the May edition of Who,
What, When & Where is April 1, 2004.
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creditor relations, commercial bank-
ruptcy and financial restructurings/
workouts.

Stites & Harbison announces the
hiring of nine new lawyers.

J. Michael Brown has joined the
firm as a partner and will work out of
the firm’s Louisville and Nashville of-
fices. Jamie L. Cox, Whitney D.
Frazier, Jeffrey A. Haeberlin, Lucy
M. Leason, Anna R. Pray and Jen-
nifer P. Stephens are based in the
firm’s Louisville office. Clark P.
Case and Sasha Y. Wagers are
based in the firm’s Lexington office.
Brown earned his B.A. from the City
College of the City University of
New York in 1970. He earned his
J.D. from the Louis D. Brandeis
School of Law at the University of
Louisville in 1979. Prior to joining
Stites & Harbison, Brown was a part-
ner with the Louisville-based law firm
of Wyatt Tarrant & Combs, LLP for
many years. Brown’s practice will
focus on airport law, labor and em-
ployment, entertainment and commer-
cial litigation. Cox earned her B.A.,
summa cum laude, from the Univer-
sity of North Carolina in 1990. She
graduated, cum laude, from the
Brandeis School of Law at the Uni-
versity of Louisville. Cox is part of
the firm’s Real Estate Service Group.
Frazier earned her B.A. from
Davidson College and graduated from
the University of Kentucky College
of Law. Frazier is assigned to the
firm’s Business Litigation Service
Group. Haeberlin earned his B.S.
with high honors in 1988 from the
University of Louisville Speed Scien-
tific School and his M.S. with high
honors in 2001 from the same institu-
tion. In 1994, he earned his 1.D.
from the Brandeis School of Law at
the University of Louisville.

Haeberlin is a member of the firm’s
Intellectual Property and Technology



Service Group. Leason earned her
B.A. in 1992 from Hanover College,
her M.S. in 1994 from the Kent
School of Social Work at the Univer-
sity of Louisville and her J.D. from
the Brandeis School of Law. Sheisa
member of the firm’s Torts and Insur-
ance Practice Service Group. Pray
eamed her B.A. in 1998 from
Transylvania University and her J.D.,
cum laude, from the Brandeis School
of Law. Pray is a member of the
firm’s Real Estate and Finance Ser-
vice Group. Stephens earned her
B.A. with honors from Bellarmine
University and her J.D. from Indiana
University School of Law. Stephens
is a member of the firm’s Business
Litigation Service Group. Case
earned his B.A., summa cum laude,
from the University of Kentucky in
2000 and his J.D., cum laude, from
the University of Kentucky College
of Law, where he was elected to the
Order of the Coif. Case is a member
of the firm’s Construction Service
Group. Wagers earned her B.A.,
summa cum laude, from
Transylvania University in 2000 and
her 1.D., cum laude, from the Uni-
versity of Kentucky College of Law.
Wagers is a member of the firm’s
Torts and Insurance Practice Service
Group.

The Louisville law firm of Goldberg
& Simpson is pleased to announce
that Wayne F. Wilson has been
named partner and Michael F.
Lawrence has become Of Counsel
to the firm. Wilson received a B.A.
from Transylvania University in 1993
and earned a J.D. from the Univer-
sity of Louisville School of Law in
1997. He practices in the areas of
business and non-profit organizations
law. Lawrence eamned his J.D. from
the University of Louisville School of
Law in 1984. His practice concen-
trates in the areas of insurance de-
fense, commercial litigation and
realtor errors and omissions.

Wayne F. Wilson

Sasha Y. Wagers

The Law Office of Michael Dean is
pleased to announce the opening of a
new office located at 128 South
Keeneland Drive in Richmond, Ken-
tucky. The telephone number at the
new law office is (859) 626-3757.

Tyson A. Kamuf and Mark W.
Starnes have joined the law firm of
Sullivan, Mountjoy, Stainback &
Miller, P.S.C. as associates.
Kamuf, an Owensboro native, earned
his undergraduate degree, magna
cum laude, from the University of
Kentucky. In 2003, he graduated
from the University of Kentucky Col-
lege of Law, where he was elected to
the Order of the Coif. Starnes
earned his undergraduate degree with
honors from the University of Ken-
tucky. He graduated from the Uni-
versity of Kentucky College of Law
in 2003. Starnes’ practice will con-
centrate in the areas of tax, business
law, estate planning, wills and trusts.

Tyson A. Kamuf Mark W. Starnes

Mott V. Plummer has joined the
staff of the Campbell County
Commonwealth’s Attorney Office
in Newport, Kentucky as an assistant
Commonwealth’s attorney.

The Lexington law firm of Kinkead
& Stilz, PLLC is pleased to an-
nounce that Laura A. D’Angelo has
been admitted as a member of the
firm and Kenton L. Ball has be-
come Of Counsel to the firm.
D’Angelo earned a M.B.A. in 1990
from York University and is a 1996
graduate of the University of Ken-
tucky College of Law. She concen-
trates her practice in the equine, se-
curities, and corporate governance
and finance areas. Ball is a 1984
graduate of the University of Ken-
tucky College of Law. He earned a
LL.M. in Taxation from Boston Uni-
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versity School of Law in 1990. Ball
concentrates his practice in the areas
of taxation, tax litigation and banking
law.

Farrah D. Will-
iams has joined
the Mount Ster-
ling law firm of
White, Peck,
Carrington, Wil-
liams & Neal,
LLP as an asso-
ciate. Williams
received her undergraduate degree
from Morehead State University in
1998. She earned her J.D. from the
University of Kentucky College of
Law in 2002. Williams will be en-
gaged in the general practice of law.

Farrah D. Williams

The Louisville law
firm of Tachau
Maddox Hovious
& Dickens PLC
is proud to an-
nounce that Brian
F. Haara has be-
come a member of
the firm. Haara re-
ceived his B.A., magna cum laude,
from Alma College in 1993 and his
J.D. from the University of Kentucky
College of Law in 1996. He is li-
censed to practice law in Kentucky
and Indiana, where he represents
plaintiffs and defendants in a variety
of business, employment, banking and
insurance disputes.

Brian F. Haara

The Louisa law firm of Michael T.
Hogan, P.S.C. announces that Will-
iam K. Bonilla has joined the firm as
an associate. Bonilla, a native of
Hazard, is an alumnus of the Appala-
chian School of Law in Grundy, Vir-
ginia, where he graduated, cum
laude, in 2002. He will be working in
the areas of general civil litigation,
personal injury and family law.
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Bonilla will also work part-time as an
assistant prosecutor in the Office of
the Lawrence County Attorney. He
may be reached by telephone at ei-
ther (606) 638-9900 or (606) 638-
4051.

Julie A. Cobble has joined the U.S.
Bankruptcy Court for the West-
ern District of Kentucky in Louis-
ville as chief deputy clerk. Cobble
earned her undergraduate degree,
summa cum laude, from the Univer-
sity of Kentucky. She earned her
J.D. from the University of Louisville
School of Law.

The Louisville law firm of Ogden
Newell & Welch PLLC is pleased
to announce that James H. Ball has
joined the firm in the estate planning
practice area. A 1982 graduate of
Eastern Kentucky University, Ball re-
ceived his J.D., cum laude, from the
Brandeis School of Law at the Uni-
versity of Louisville in 1993. He is
licensed to practice law before the
United States Tax Court.

D. Scott Furkin
has been named
general counsel for
the Administrative
Office of the
Courts in Frank-
fort. He is also
serving as the
president of the
Louisville Bar Association this year.
Furkin was previously engaged in pri-
vate practice in Louisville. He is a
graduate of the Brandeis School of
Law at the University of Louisville.

D. Scott Furkin

The Louisville law firm of Hargadon,
Lenihan, Harbolt & Herrington,
PLLC is pleased to announce that
Finis R. Price and Amy B.
DeRenzo have joined the firm. Price
received his B.S. from the University

of Southern Mississippi in 1999 and
his J.D. from the Brandeis School of
Law at the University of Louisville in
2003. DeRenzo received her B.A.
from the University of South Alabama
in 1998 and her J.D. from Ohio North-
ern University in 2001. Price and
DeRenzo will concentrate in personal
injury law, including products liability,
wrongful death and medical malprac-
tice.

Susan P.
DeCoursey has
associated with
the Kansas City,
Missouri law firm
of Brown &
Nachman, L.L.C.
to work with the
firm’s business liti-
gation practice. DeCoursey, who is
admitted to practice law in Kansas,
Missouri and Kentucky, comes to the
firm with a background in commercial
and civil litigation.

Susan DeCoursey

The law firm of McBrayer,
McGinnis, Leslie & Kirkland,
PLLC is pleased to announce that
Stuart McCloy has become associ-
ated with the firm’s Lexington office.
McCloy earned his B.A. from
Vanderbilt University and his J.D.
from Georgetown University Law
Center in 1978. He concentrates his
practice in the area of health law.
McCloy may be reached by telephone
at (859) 231-8780.

Stoll, Keenon & Park, LLP is
pleased to announce that James
Hargrove, Roger Madden, Mary
Meade-McKenzie, Lisa Hart,
Kathryn Eberle, Kent Hatfield, D.
Randall Gibson, John Bilby, Ken-
neth (K.T.) Williams, Douglas F.
Brent, and William Jay Hunter, Jr.
have recently joined the firm.
Hargrove, Madden, Meade-McKenzie,



and Hart practice in the Lexington of-
fice. Eberle, Hatfield, Gibson, Bilby,
Brent and Hunter practice in the Lou-
isville office. Williams practices in
the Henderson office. Hargrove
earned his B.A., cum laude, from
Western Kentucky University and his
J.D. from the University of Kentucky
College of Law. Hargrove has joined
the firm as a partner. His primary
practice areas include estate and trust
planning, charitable planning and
taxation and business planning. Mad-
den earned his B.S. with high distinc-
tion from the University of Kentucky
and his J.D. with honors from Duke
Law School. He earned his LL.M. in
Taxation from New York University
School of Law. Madden has joined
the firm in an Of Counsel position.
His primary practice areas include
estate and asset protection planning,
estate and gift taxation, probate ad-
ministration, estate litigation and fam-
ily and closely held business planning.
Meade-McKenzie earned her B.A.
from the University of Kentucky and
her J.D. from the University of Ken-
tucky College of Law. Meade-
McKenzie’s primary practice areas

~ include estate planning, estate and gift
taxation, probate administration and
estate litigation. Hart earned her
B.A., summa cum laude, from
Murray State University and her J.D.
from the University of Kentucky Col-
lege of Law. Hart’s primary practice
areas include domestic relations, cor-
porate litigation and insurance litiga-
tion. Eberle earned her B.A., cum
laude, from Western Kentucky Uni-
versity and her J.D. from Vanderbilt
University Law School. Eberle prac-
tices primarily in commercial litiga-
tion. Hatfield earned his B.S. from
the University of Kentucky and his
J.D. with high distinction from the

~ University of Kentucky College of
Law. Hatfield has joined the firm as
a partner. His primary practice areas
include antitrust and energy, telecom-

munications and utility law. Gibson
earned his A.B. from Miami Univer-
sity and his J.D., cum laude, from the
Brandeis School of Law at the Uni-
versity of Louisville. He also re-
ceived his LL.M. in Taxation from
New York University. Gibson has
joined the firm as a partner. His pri-
mary practice areas include mergers
and acquisitions, public finance, estate
planning, and estate, tax and financial
litigation. Bilby earned his B.B.A.
and his M.B.A. from the University
of Kentucky. He earned his J.D.
from the Brandeis School of Law at
the University of Louisville. Bilby
has joined the firm as a partner. His
primary practice areas include busi-
ness litigation, environmental and
toxic tort litigation and products habil-
ity litigation. Williams earned his B.S.
and his B.B.A. from the University of
Kentucky. He earned his J.D. from
the University of Kentucky College
of Law. Williams’ primary practice
areas include litigation and general
corporate law. Brent earned his
B.B.A. from the University of Ken-
tucky and his J.D. from the Univer-
sity of Kentucky College of Law.
Brent has joined the firm in an Of
Counsel position. His primary prac-
tice areas include telecommunications
and utility law. Hunter earned his
B.A. from Northwestern University
and his J.D. from George Washington
University National Law Center.
Hunter has joined the firm as a part-
ner. His primary practice areas in-
clude antitrust, financial services
regulation and complex litigation.

Ulmer & Berne LLP has named a
new partner, Jennifer J. Bouchard,
to its Cincinnati office. Bouchard
concentrates her practice on product
liability defense, mass tort defense
and drug and medical device litiga-
tion. She is licensed to practice law
in Kentucky and Ohio. Bouchard
earned her undergraduate degree in

1992 from Xavier University. In
1996, she earned her law degree with
honors from the University of Cincin-
nati.

Thompson Hine
LLP has elected
Stephen L.
Richey to the
firm’s partnership.
Richey received
his B.A. and his
M.Ed. from
Xavier University.
He earned his J.D. from Salmon P.
Chase College of Law. Richey coun-
sels employers regarding all aspects
of labor and employment.

Stephen L. Richey

Karen Tosh, formerly Of Counsel to
Gault, Marshall & Miller in Paducah,
has formed a law partnership with
Nancy Baskin effective January 1,
2004. The new firm is Baskin &
Tosh, LLP located at 77 Franklin
Street in Boston, Massachusetts.
Tosh earned her law degree from the
Brandeis School of Law at the Uni-
versity of Louisville. She is admitted
to practice law in Kentucky, Massa-
chusetts and Alabama. The new
firm’s practice concentrates exclu-
sively in family law.

The Tennessee
law firm of Bass,
Berry & Sims
PLC is pleased to
announce that
Joshua R.
Denton has joined
the firm’s down-
town Nashville of-
fice as an associ-
ate. He received both his under-
graduate degree and his J.D. from
the University of Kentucky. Denton
will concentrate his practice in com-
plex commercial litigation and debtor/
creditor relations. He is licensed to
practice law in Kentucky and Indiana.

A

Josh R. Denton

Bench & Bar, March 2004 63

S

N e w

a

B

K e nt uc k y



IN THE NEWS

Graydon Head &
Ritchey LLP has
appointed partner
Thomas A.
Prewitt chair of
its Commercial
Litigation and Dis-
pute Resolution
Client Service De-
partment. Prewitt earned his B.S.,
cum laude, from Ohio University in
1985 and his J.D. from the Univer-
sity of Kentucky College of Law in
1988. He is licensed to practice law
in Kentucky and Ohio.

T homas A Prewitt

The American College of Trust and
Estate Counsel (ACTEC) has elected
Christine A. Buttress as a Fellow
of the College. Buttress earned her
bachelor’s degree from John Carroll
University in 1976. Sheisa 1979
graduate of the University of Cincin-
nati College of Law. Buttress prac-
tices law in the estate planning area.

Dinsmore & Shohl LLP partner Mary
J. Healy has been certified by the
Ohio State Bar Association as a spe-
cialist in estate planning, trust and pro-
bate law. Healy received her B.A.
from the University of Cincinnati in
1974. She earned her J.D. from
Salmon P. Chase College of Law at
Northern Kentucky University in

1978.

Hughes & Coleman is proud to an-
nounce attorney John McCracken
of Bowling Green has been admitted
to practice law in the state of Ten-
nessee. McCracken practices in the
areas of employment rights, employ-
ment discrimination, insurance dis-
putes and personal injury litigation.

RELOCATIONS

Martin Schmidt, an attorney li-
censed to practice law in Kentucky
and California, is pleased to an-
nounce the relocation of his law of-
fice to 16236 San Dieguito Road in
Rancho Santa Fe, California. His
new telephone number is (858) 759-
9533.

Videotapes

2.0 CLE Hours

($60/LBA members; $120 Non-members)
.= Anatomy of an Appeal

« Effective Appellate Advocacy

e Styles of Mediation

2.0 CLE Ethics Hours

($60/LBA members; $120 Non-members)
e (ode of Judicial Conduct

e Ethical Concerns in the Electronic Age
¢ Ethics of Private Practice

3.0 CLE Hours
($90/LBA members; $180 Non-members)

. Persuasion Communication: Skills for the Courtroom

* A Practical Guide to Temporary Restraining Orders
and Injunctions

3.5 CLE Hours
($105/LBA Members; $210 Non-members)
* Defending a Daubert Challenge

famGLE Gredits

* Qwn!

Earn up to 6.0 hours of CLE credit per year by viewing or listening to any of
the Louisville Bar Association’s accredited CLE programs listed below.
See online for a complete listing of titles!

Log on to www.loubar.org or call 502-583-5314 to arrange for delivery.

CDs

1.0 CLE Hour

($30/LBA members; $60 Non-members)

+ Representing the People vs. the “Goliaths”

¢ Helpful Hints on Collecting a Higher Percentage of
Receivables

¢ Criminal Justice Issues

1.5 CLE Ethics Hours
($45/LBA members; $90 Non-members)
» Conflicts of Interest for Lawyers and Judges

2.0 CLE Ethics Hours

($60/LBA members; $120 Non-members)

¢ Representing Closely Held Businesses, Their
Owners, and Employees: A Study of Conflicts

LOUISVILLE

BAR ASSOCIATION
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IMMIGRATION AND
NATIONALITY CONSULTANT

Dennis M. Clare is available to practice Im-
migration and Nationality Law before all Im-
migration and Naturalization Service Offices
throughout the United States and at United
States Consulates throughout the world. 20
years experience with immigration and nation-
alization; member, American Immigration
Lawyers Association. Law Offices of Dennis
M. Clare, Suite 500, The Alexander Building,
745 W. Main Street, Louisville, KY 40202.
Telephone: 502-587-7400 Fax: 502-587-6400
THIS IS AN ADVERTISEMENT

BUILDING & CONSTRUCTION
INSPECTIONS & LITIGATION
SUPPORT
7,750+ Inspections Performed,
Trial Proven
Forensic, Faulg Construction, Code Compliance,
& Pre/Post Purchase Inspections
Residential, Commercial, & Industrial

Licensed, Registered, Certified & Insured
Expertise in all trades, fields and disciplines
of the Construction Industry.

FORENSIC CONSTRUCTION INSP.
1-859-361-2134 or 1-800-952-4431

Patents & Trademarks
M. Larry Miller,
patent and trademark attorney with
a Masters degree in Engineering, is
available as an attorney and
consultant in patent, trademark,
copyright, trade secret and unfair
competition matters.
Robert & Miller,
Suite 112, 10000 Shelbyville Road,
Louisville, Kentucky, 40223.
Telephone (502) 245-7717

THIS IS AN ADVERTISEMENT

Missing Heir Problems Solved

Our consideration to the needs of the legal
community help make your work easier.

O Exclusive Service to the Legal
Profession for over 12 years
O Contingent, Fixed and Hourly Fees
O Two-Week Progress Updates
O Comprehensive Reports
O Extensive Research Network
Mark E. Walker & Co.,

2433 East 1250 North, Alexandria, IN
46001-8807
1-800-982-6973 Fax (765) 724-7333

SPOLLiCkc ADD
Boxed ads sized
21/4"X 2"
$75 members
$85 non-members
15% discount for one year
insertions paid in advance.
Deadline for next issue:
April 1

Bar Complaint?
Disciplinary Matter?
TIMOTHY DENISON

Providing representation and
consultation in bar proceedings
and disciplinary matters statewide|
Phone: (502) 589-6916
Fax: (502) 583-3701

THIS IS AN ADVERTISEMENT

DOCUMENT
EXAMINER

Recognized Expert Since 1975
Author of
Effects of Alterations to Document.s
Am. Jur. Proof of Facts, 3rd. Vol. 29

LLC

Forensic Signature Examinatwn

Charles C. Thomas Pub. Springfield, IL

P. O. Box 4158, Louisville, KY 40204
Tel: 502-479-9200 sas@qdxmnr.com

(a4
43
>~
-
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Employment Claims

» Workplace harassment or discrimination
» Retaliatory discharge
» FLSA

Insurance Bad Faith

Contact: John McCracken
Jmccracken@hughesandcoleman.com
1.800.785.2110 ext. 145

Lawyer Referrals Accepted.
Referral fees paid per SCR3.130(1.5).
Call for a confidential discussion. Cases reviewed statewide.
THIS IS AN ADVERTISEMENT

ruta WINNER

on your next campaign.
DALE EMMONS

PROFESSIONAL POLITICAL SERVICES -
101 Karla Drive
Richmond, KY 40475-8544

606-624-9623
Fax 606-623-2666
dale @politicskentucky.com

Visit us at politicskentucky.com

Fax: 502-451-3525 www.qdxmnr.com
COMMONWEALTH
DISPUTE

RESOLUTIONS, LLC

JOHN F. KELLEY, JR.
Arttorney-Mediator

Mediation, arbitration and other ADR
services throughout Kentucky

Phone: (606) 862-1276/Fax: (606) 862-6474
E-Mail: jkelley@crdky.com

This [s An Adverusement

IMMIGRATION AND
NATIONALITY CONSULTANT

“Dan L. Owens is available to practice Im-
migration and Nationality Law before Im-
migration and Nationality Offices through-
out the United States and U.S. Consulates
abroad as well as Customs Law and Inter-
national Licensing. Member of the Ameri-
can Immigration Lawyers Association and
Member of Frost Brown Todd LLC, 400
W. Market St. 32nd Floor, Louisville, Ken-
tucky 40202-3363.

(502) 589-5400, FAX (502) 581-1087.”

THIS IS AN ADVERTISEMENT

RonaLD R. VAN SToCKUM, JR.

Attorney at Law
With a Ph.D. in Biology,
Concentrating in the field of
Environmental Law for 18 years.

Phone: (502) 568-6838
Fax: (502)589-2714
E-Mail: 71762.2706@compuserve.com

THIS IS AN ADVERTISEMENT




ATTENTION PARALEGALS
Kentucky Paralegal Association
has established a free job bank for
paralegals seeking employment in the
state of Kentucky. For more information,
contact Chandra Martin at (502) 581-8046
or by e-mail at CMartin @whf-law.com

Kentucky
Paralegal
Association

P.O. Box 2675, Louisville, KY 40201-2675

MEDICAL

ANALYSIS
iy RESOURCES
Rose Clifford, CEO

B Medical Record M Fraud Detection and

Review and Analysis ~ Billing Errors
B Abstracts B PIP Fraud
H Time Lines B Compliance Training

W Medicare, Medicaid B Expert Witnesses,
Compliance Trial Displays

(859) 234-0200 / (800) 350-4046
Fax (859) 234-0203 » CliffordRZ@aol.com

Medical Malpractice
Expert Witnesses

®Record Evaluations
eOpinion Letters

e Consultations
e Depositions
e Testimony

Board Certified Physicians

MEDICAL OPINIONS
% ASSOCIATES, INC.
(800) 874-7677

Expert WitnessE=

e Pain Management

e Pharmaceutical Issues

Hematology/Oncology

Consulting Services

35 Years Experience

Liter Enterprises, LL.C

Melvin E. Liter, MS, Pharm.D
(859)-266-6598

Classified Advertising

SERVICES OFFERED

CRIMINAL DEFENSE -
CHARLES C. HAGAN, JR., Attorney
at Law. Charles C. Hagan, Jr. s avail-
able as attorney and consultant in
criminal defense law throughout the
state of Kentucky and in federal court
(U.S. District Court, W.D. KY). Mem-
ber Louisville and Kentucky Bar Asso-
ciations, Association of Trial Lawyers
of America. “A criminal defense at-
torney providing aggressive represen-
tation, effective advocacy and gentle
persuasion.” Concentrating in criminal
defense for over 23 years. Phone:
(502) 589-2607 Fax: (502) 589-6123
Email: chaganl @bellsouth.net

DENTAL AND ORAL SURGERY
CONSULTANTS, LTD.
1-800-777-5749.

ERISA / Pension Valuation / QDROs
Michael D. Grabhorn, CLU ChFC
CFP QPA JD Valuation for pension
and retirement plans for Divorce, tort,
ERISA & employment claims. Con-
sulting for ERISA claims, subrogation,
and preemption. Design and drafting
of QDROs and court orders for divi-
sion of retirement assets. Phone:
(502) 327-7667 Fax: (502)327-7030
THIS IS AN ADVERTISEMENT

Medical Malpractice Experts by
America’s Largest & Most Respected
Trial Consultants. Billions of dollars
paid to our clients in 21 years. Trial
performance sharpened. FREE case
evaluation. FREE detailed report if no

APPEALS

MARY R. HARVILLE
is available as an attorney or consultant in
appeals before the
Kentucky Court of Appeals
Kentucky Supreme Court
Sixth Circuit Court of Appeals
Other federal circuits
UK. College of Law 1988 Order of the Coif; Ky. L.J.
Member
Reed Weitkamp Schell & Vice PLLC
502.589.1000
mharville@rwsvlaw.com

merit. STAT! STAT! Affidavits!
No annoying bills. $395 referral
fee. Health Care Auditors Inc.
Toll Free 877-390-HCAI

MINING ENGINEERING
EXPERTS Extensive expert wit-
ness experience. Personal injury,
wrongful death, accident investiga-
tion, fraud, disputes, estate valua-
tion, appraisals, reserve studies.
JOYCE ASSOCIATES
540-989-5727.

QDRO Problems? QDRO draft-
ing for ERISA, military, Federal and
State government pensions. Fixed
fee of $535.00 (billable to your cli-
ents as a disbursement) includes all
correspondence with plan and revi-
sions to order if needed. We also
provide pension valuations and ex-
pert testimony for divorce and mal-
practice cases. All work done by
experienced QDRO attorney (ad-
mitted in Delaware and New York;
not admitted in Kentucky), author of
The Complete QDRO Handbook,
(published by American Bar Asso-
ciation). Call (800) 813-3716 for
free brochure. QDRO Solutions,
Inc., 2916 Professional Parkway,
Augusta, GA 30907.

Qualified Domestic Relations
Orders: Valerie T. Mayer, attor-
ney, with 20+ years ERISA experi-
ence, is available for QDRO draft-
ing, consultation.

Phone: (502) 589-1110; Email:
vmayer@MPattorneys.com

THIS IS AN ADVERTISEMENT

MEDIATION
SERVICES

Throughout Western Kentucky
Mark R. Hutchinson
Attorney at Law
~ Personal Injury ~ Product liability ~
~ Commercial ~ Domestic Relations ~
Practicing Attorney for 30 years
Mediation services for 12 years
References furnished upon request.
270-926-5011 or mrhutchlaw@aol.com




Vehicle Accident Reconstruction/
Defect Analysis - Kentucky Li-
censed Professional Mechanical Engi-
neer specializing in the analysis of ac-
cidents involving automobiles, motor-
cycles, trucks, trains, pedestrians, cy-
clists, off-road vehicles and agricul-
tural equipment. Skilled in the use of
computer assisted reconstruction and
3D video animation. Qualified in
State and Federal Courts throughout
the region. F.E. Grim, PE., 1433
Tomahawk Trace, Murfreesboro, TN
37129. Phone (615) 890-7426,

Internet http://mechanical-engineer.com

Whistleblower/Qui Tams:

Former federal prosecutor C. Dean
Furman is available for consultation or
representation in whistleblower/qui
tam cases involving the false submis-
sion of billing claims to the govern-
ment. Phone: (502) 961-7066
Facsimile: (502) 961-6599

E-mail: dean@lawdean.com

THIS IS AN ADVERTISEMENT

EMPLOYMENT

The American Civil Liberties
Union of Kentucky Foundation
seeks a staff attorney to coordinate
its litigation program. Candidates
should have a minimum of three
years legal experience, exceptional
analytical, writing, and speaking
skills, and a proven commitment to
and understanding of civil liberties
and constitutional law. The staff
attorney will be responsible for coor-
dinating all aspects of the litigation
program, including recruiting, man-
aging, and supervising ACLU volun-
teer attorneys. For a complete job
description, visit www.aclu-ky.org or
submit letter of interest, resume,
writing sample, and contact informa-
tion for three references to: Staff
Attorney Search, ACLU of Ken-
tucky, 425 West Muhammad Ali
Blvd, Suite 230, Louisville, 40202.

The Cincinnati office of Baker &
Hostetler LLP seeks an attorney
with three to six years of experience
in labor and employment law, gener-

ally representing employers. Experi-
ence should include extensive partici-
pation in labor/employment litigation
(pleading, discovery, motions, court
appearances) involving a variety of
claims under federal and state law,
administrative charge proceedings
(both federal and state equal employ-
ment agencies as well as NLRB and
Department of Labor Wage & Hour
Division), general labor/employment
counseling (including disciplinary ac-
tions, workplace investigations, perfor-
mance management), and employment
policy review, drafting, interpretation
and administration. Superior academic
credentials and solid prior law firm
experience required. Salary commen-
surate with experience. Interested
candidates should send a cover letter,
resume and copy of law school tran-
script (all of which will be kept confi-
dential) to: Kimberlee Nickolas; 312
Walnut Street, Suite 3200; Cincinnati,
Ohio 45202-4074; Fax: (513) 852-2600
knickolas@bakerlaw.com

Baker & Hostetler LLP is an equal op-
portunity employer.

Civil Litigation Attorney - Estab-
lished Lexington law firm seeking at-
torney interested in civil litigation. 2-3
years experience preferred. Send re-
sume to Director of Administration, PO
Box 951, Lexington, KY 40588-0951.

Defense Litigation Firm is seeking
applications for an associate attorney.
Interested candidates should have 2-5
years litigation experience and good
writing and oral communication skills.
Compensation commensurate with ex-
perience. Please send resume and
writing sample to O’Bryan, Brown &
Toner, PLLC, 1500 Starks Building,
455 S. 4™ Avenue, Louisville, KY
40202.

DIRECTOR/GENERAL COUNSEL
KY OFFICE OF BAR ADMISSIONS
GENERAL DUTIES: Developing and
implementing operational practices and
procedures. Overseeing office staff to
ensure that all necessary support is
provided to the Board of Bar Examin-
ers and Character and Fitness Com-

mittee in administering the bar exami-
nation, in processing applications for
admission to the bar and in respond-
ing to day to day inquiries. Coordi-
nating the preparation of the budget
and providing oversight of income
and expenditures. Preparing cases
for administrative hearings: identify-
ing relevant legal issues, directing the
necessary investigations, researching
precedent case law and preparing
legal memoranda, organizing and pre-
paring files for hearings, preparing
documents necessary to implement
post-hearing Committee directives.
Serving as liaison between the office
staff and the Board, Committee and
Supreme Court. EXPERIENCE RE-
QUIRED: Member of the Kentucky
Bar Association for at least three
years. High ethical standards. At-
tention to detail. Excellent communi-
cation skills. High level of personal
and professional motivation. Ability
to work under pressure and meet
deadlines. Management and/or ad-
ministrative experience. General
knowledge of computer systems.
Ability to manage and maintain confi-
dential information. Salary range —
$50,000-$65,000 commensurate with
experience. Duty Station — Lexing-
ton, KY. Deadline for Applications —
April 15,2004. Written applications
should be sent to:

Ronald M. Hayes, Director

KY Office of Bar Admissions

1510 Newtown Pike, Suite 156
Lexington, KY 40511.-

MANAGING ATTORNEY for
Disability Rights agency with 7 attor-
neys and 12 professional advocates.
Minimum 5 years experience includ-
ing complex state and federal civil
rights litigation. K'Y Bar member.
Responsible for individual client rep-
resentation and systems impact advo-
cacy. Documented experience in
public interest/public sector practice
and an ability to work and manage
the work of others in a multi-disci-
plinary environment. State employ-
ment, excellent benefits. Contact
Debbie J. Foy: 502/564-2967,
debbiej.foy@ky.gov.
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OFFICE SPACE

Lexington “A” with extras.

Corporate Gateway. 1750 — 2750 sq.

ft. 4-5 outside offices, staff area and
kitchen. $11.30/sq. ft.
(859) 321-4050.

RECREATIONAL RENTALS

Gulf Front Vacations — Destin —
Sanibel Island — Seagrove Beach —

" Rent from the owners & save! Visit
www.sun-sand.cc and call Ron &
Sarah Snyder (502) 244-3837.

KY & BARKLEY LAKES: Green
Turtle Bay Resort. Sixty-five luxury
rental condos, 1-4 BR, Conference
Center, 2 pools, 2 restaurants, tennis,
beach, water sports and golf nearby.
The perfect spot for a family vacation
or a company retreat. In historic
Grand Rivers “the Village Between
the Lakes.” Call 800-498-0428 or
visit us at www.greenturtlebay.com.

Luxurious Gulf-front Condo
Sanibel Island, Fl. Limited rentals of
“second home” in small development,

convenient to local shopping.

2 BR, 2 bath, pool, on Gulf. Rental
rates below market at $2,400/week
in-season and $1,300/wk off-
season. Call Ann Oldfather 502-
637-7200.

Sanibel Island, Florida, 2
bedroom, 2 bath condo for vacation
rental. Large pool, tennis courts,
canoe, kayak, screened porch,
lovely beach.
www.sanibelcondo.net

Call Pat (502) 895-8752.

Alexandria
Atlanta
Frankfort
Jeffersonville
Lexington
Louisville
Nashville

Washington, D.C.

STITES R HARBISON

ATTORNEYS

Stites & Harbison congratulates

Bradford L. Cowgill on his

recent appointment as

Budget Director for the

Commonwealth of Kentucky,

continuing a tradition of public service

which goes back to the origins

of the firm in 1832.

250 West Main Street, Suite 2300, Lexington, Kentucky 40507-1758
(859) 226-2300 - (859) 253-9144 Fax - www.stites.com
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Don’t
forget the
benefits
that matter

the most.

Special Plans For KBA Members

KBA Affinity Term Life Insurance « KBA Disability Income Plan

Call 502-425-3232 or Toll Free 1-800-928-6421

 or visit us online at www.NIALcom

NATIONAL INSURANCE AGENCY, INC.
| Professional Association Insurance Program Administration

11801 Brinley Avenue  Louisville, Kentucky 40243




